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The Sub-Treasury 


We present in this 
System. 


number Mr. Eckels’ 
views on the Sub-Treasury system, 
as recently delivered before the Con- 
vention of Pennsylvania Bankers at 
Philadelphia. Always able and force- 
ful, Mr. Eckels on this occasion por- 
trays with his characteristic vigor 
and clearness the evils which are 
consequent upon the locking up by 
the government of its surplus revenue 
in the treasury vaults, especially at 
a time when every dollar is needed in 
general circulation, the crop-moving 
period of the year.. This system, es- 
tablished at a time when banks were 
not so universally trusted as they 
are now, has no excuse for continued 
existence; but we need not look for 
its abolition until the question comes 
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to the front in the political field as 
part of a general scheme of currency 
reform. There is a disposition in 
Congress to do something in this di- 
rection of reform—witness, the Fowler 
Branch Banking and Asset Currency 
Bill which, however, to judge from 
recent evidences, does not correctly 
measure the needs or desires of the 
people. The bankers throughout the 
country almost universally condemn 
the branch banking feature, while as 
to a currency based on bank assets 
there is a division of sentiment. The 
general discussion, however, which is 
now being given to the various plans 
of ‘‘asset currency,’ and of “ emerg- 
ency circulation”’ as distinguished 
from asset currency, as well as to the 
evils of the sub-treasury system, are 
a necessary forerunner to the matur- 
ing of correct plans of legislation by 
which our banking and currency sys- 
tem may be placed upon an up-to- 
date, scientific and comprehensive 
basis, for out of it all will come the 
triumph of correct principles. 

But we do not entirely agree with 
Mr. Eckels in his general denuncia- 
tion of the exercise of the sovereign 
power of legislation in matters of 
banking, trade and commerce. Of 
course, there is much unwise legisla- 
tion and very often too much legis- 
lative interference with the affairs of 
the citizen; but again there is much 
legislation upon these subjects that is 
wise and needful and which proves 
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of great benefit to all classes. Take 
the Uniform Negotiable Instruments’ 
Law, for example, which is a subject 
upon which the legislatures of the 
different states are exercising their 
sovereign power. How much better 
it is for the general banking and 
commercial interests that the con- 
flicting laws of the different states 
governing commercial instruments 
which have been built up by the 
legislatures and the courts, indepen- 
dently of each other, should be 
brought into one harmonious set of 
rules. Look at the National Bank 
Act. What a wise and beneficent 
piece of legislation we have here! 


And, in brief, we make bold to say 
that in any general swing of a rhe- 
torical club against the tyranny of 
bad laws, or the foolishness of un- 
necessary laws, or the plague of 
superabundant laws, care should be 
taken not to bang all legislative in- 


terference with the affairs of the citi- 
zen in the head, for there is much of 
it that is wise, necessary and bene- 
ficial. Our whole structure of busi- 
ness and commercial prosperity has 
been reared under the control and 
guidance of a system of law, origin- 
ating in business customs, crystalized 
into fixed rules by decisions of the 
courts, and regulated time and again 
in necessary particulars, by legisla- 
tive enactment. This two-fold sys- 
tem of law, judicial and statutory, 
is necessary to the safe conduct of 
his business by the citizen. Take it 
away and there is insecurity and 
chaos. It is not our system of law- 
making itself, but its abuse, that is 
the proper subject of attack. 
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The Fall 
Stringency 


A well-defined financial! «il. 
ment develops periodically 
in the United States in the Autumn 
of each year, caused by abundant 
harvests and the inadequacy of the 
currency supply to meet the demands 
for currency needed in the operation 
of gathering and marketing 
crops. 

In an article written by Mr. L. 
Carroll Root, Secretary of the Sound 
Currency Committee of the Reform 
Club, and published in this number, 
will be found a very lucid analysis 
of the conditions which operate to 
produce this monetary stringency 
and a discussion of the subject which 
shows the inadequacy of our existing 
system of national bank note cur- 
rency, or of any other currency now 
used in the United States, to supply 
the need. Mr. Root commends the 
Canadian bank system as affording 
the needed elasticity and argues for 
a change in our currency laws by 
which banks shall be permitted to 
issue notes with greater freedom than 
the present system of bond security 
allows. 

This subject of the fall monetary 
stringency has received a consider- 
able share of attention at a number 
of the conventions of bankers held 
during the late summer and early 
fall. Bankers, more than any other 
class of men, are conversant with 
the actual needs and necessities of 
the situation, as upon the banks 
rests the task of furnishing the money 
to move the crops. But while bank- 
ers are pretty well agreed as to the 
nature of the trouble, their views as 
to the remedy differ almost as widely 
as do those of a council of physi- 
cians at the bedside of a sick patient 


the 
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concerning the proper remedies to be 
applied. 

Many men prominent in the bank- 
ing world advocate what has been 
given the term ‘asset currency’’— 
currency issued by the 
banks of the country on the security 
of their general assets with certain 
safeguards which, it is argued, will 
insure the absolute value and redeem- 
ability of the notes of the banks in 
the hands of holders, at their full 
face in gold, which currency will give 
the added benefit of issue in sufficient 
volume, when need for the use of the 
notes arises. 

Many other men of equal promi- 
nence, while admitting the elasticity 
of an ‘asset currency’’ argue against 
it on the score of safety. They re- 
call the conditions which existed in 
this country fifty or seventy-five 
years ago when bank notes were 
dubbed ‘‘wild-cat’’ currency, when 


an elastic 


their value was problematical, and 


the notes of different banks 
were often taken at greater or less 
discount from their face. It was this 
condition of affairs and the great 
losses which the people suffered from 
being imposed upon by ‘“‘wild-cat 
currency,’ that engraved upon the 
minds of the masses a deep-seated 
prejudice against banks in general— 
a prejudice that has not, as yet, 
been wholly effaced. 

jut conditions now are very differ- 
ent from what they were fifty years 
ago. Since then the national gov- 
ernment has undertaken the regula- 
tion of the bank note currency. It 
has taxed the state bank currency 
out of existence and it has provided 
a system of bank note issues, under 
the supervision of the Comptroller of 


when 


669 


the Currency, secured by government 
bonds, absolutely as good as gold 
itself. But experience is now proving 
that this currency cannot be issued 
in the fall of the year in sufficient 
volume to supply the needs cunnect- 
ed with crop moving. Is it not pos- 
sible, therefore, for the national gov- 
ernment to go a step further and so 
amend its currency laws, that this 
need may be supplied, and the ele- 
ment of elasticity added to bank 
note currency, without detracting 
from the absolute safety and credit 
which these notes possess? 

Skilled bankers of prominence say 
that this can be very readily done. 
That it is not necessary, at pres- 
ent, to allow banks the freedom of 
issue contemplated by the various 
plans of so-called ‘‘asset currency,” 
but that an amendment to the nation- 
al bank act, consisting of a very few 
words, can be made which will per- 
mit national banks to issue a limit- 
ed amount of currency on special 
Occasions, Or emergencies, taxed so 
high as to yield no profit to the 
bank, but which it would be to the 
advantage of the banks to issue 
only on occasions of great need, 
to answer the demand, without 
withdrawing the normal supply of 
currency from other uses to supply 
this demand. Ex-Comptroller Dawes’ 
views, we believe, run along these 
lines, and Ex-Comptroller Hepvurn, 
in a recent address before the Pen- 
sylvania Bankers’ Association cited 
the experience of Germany as a pre- 
cedent and made a practical sug- 
gestion that the national bank act 
be amended so as to permit the 
Comptroller of the Currency to issue 
to national banks having not less 
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than $50,000 capital and $10,000 
surplus, an emergency circulation 
not exceeding 50 per cent. of the 
capital, taxed 6 per cent. a year or 
one-half per cent a month, payable 
in January and July, 

We publish Mr. Hepburn’s views 
on this subject in full in this num- 
ber, as we think his paper affords 
the text of a practicable proposition 
and one which should receive the 
serious consideration of bankers and 
of legislators in Congress. 


Interstate 
Commerce. 


The end of the first three 
quarters of the calendar 
year affords a good point of retro- 
spect from which to compare the 
volume of commercial movements in 
the domestic trade of the United 
States with that of the preceding 
year. The September summary of 
Internal Commerce, issued by the 
Treasury Bureau of Statistics, fur- 
nishes statistical returns for this 
purpose. Its reports show that the 
live-stock traffic during September 
was larger than for the correspond- 
ing month in either of the two pre- 
ceding years at the five markets of 
Chicago, Kansas City, Omaha, St. 
Louis, and St. Joseph taken together. 
A total of 56,996 carloads of stock 
were received during September 1902, 
wh le 52,614 carloads arrived in 
September 1901, and 50,716 carloads 
in September 1900. In two years, 
therefore, there has been a gain of 
6,280 cars, or 12.38 per cent. For 
the nine months ending with Septem- 
ber, 5,284,432 head of cattle reached 
these markets, compared with 5,236,- 
356 head in 1901, and 4,796,139 
head in 1900. Receipts of hogs show 
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a decrease, 11,467,792 having ar- 
rived for the first three quarters of 
this year, 13,413,669 head in 1901, 
and 12,593,989 in 1900. 
Coastwise commerce on the Great 
Lakes for the nine months ending 
with September. amounted to 40,- 
102,870 tons of freight received, 
compared with 31,857,832 tons a 
year ago. The iron ore movement 
amounted to 20,098,066 tons, and 
the coal movement to 7,064,663 
tons, shipped mainly from lower lake 
ports to domestic destinations. The 
registered tonnage movement for the 
nine months amounted to 55,134.- 
O73 net tons, representing 60,447 
arrivals of vessels. At the Sault Ste. 
Marie canals freight passed amount- 
ing to 26,312,922 tons this season, 
compared with 20,369,065 tons in 
1901 and 19,901,473 tons in 1900. 
At the North Atlantic Seaboard 
for nine months ending with Septem 
ber 1902, the New York Produce Ex- 
change reports 159,506,717 bushels 
of grain, and flour and meal reduced 
to bushels, received at Boston, New 
York, Philadelphia and Baltimore. 
For the corresponding period of 1901 
the total receipts were 253,645,025 
bushels. September receipts at New 
York amounted to 12,694,132 bush- 
els, or 92.15 per cent. by rail; 1,- 
009,000 bushels, or 7.33 per cent. 
by canal; and 71,431 bushels, or 
.52 per cent. by river and coast. At 
Boston, for nine months ending with 
September this year, 20,521,481 
bushels arrived, in contrast with 
37,522,573 bushels in 1901, as re- 
ported by the Chamber of Commerce. 
At Philadelphia, grain receipts in- 
cluding wheat, corn and oats, for 
nine months, were 13,685,944 bush- 
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els for the current year, as against 
29,765,476 bushels in the first nine 
months of 1901, according to the 
Commercial Exchange of that city. 
The Baltimore Chamber of Com- 
merce reports 16,336,471 bushels of 
wheat, corn, oats and rye thus far 
this vear, compared with 50,316,240 
bushels in 1901. 

The amount of iron and steel or- 
iginating in Southern territory for 
months was 1,452,550 tons, 
compared with 1,233,048 tons for 
the first nine months of 1901. Re- 
ceipts of naval stores at eleven 
Southern primary markets this seas- 
on to the first Friday in September 
amounted to 812,737 barrels of rosin 
and 301,388 casks of turpentine, 
compared with 972,193 barrels of 
rosin last year, and 334,184 casks 
of turpentine. The sales of leaf to- 
bacco at Southern markets for the 


nine 


commercial year ending October 1, 


were as follows: At Danville, Va., 
33,685,062 pounds, compared with 
37,134,068 pounds last year; at 
Richmond, Va., 7,176,000 pounds, 
compared with 6,564,269 pounds last 
year; at Lynchburg, Va., 21,746,100 
pounds, compared with 21,708,800 
pounds last year; at Durham, N.C., 
7,100,000 pounds (approximately), 
compared with9,462,000 pounds last 
year; and at Winston, N.C., 12,668,- 
400 pounds, compared with 15,216,- 
387 pounds last year. 

Coastwise shipments of coal from 
New York, Philadelphia, Baltimore 
and Newport News during the month 
of August were reported to the 
amount of 795,676 tons, and for 
the eight months ending with August, 
10,448,068 tons. The total arrivals 
of coal at Boston for September 
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were 208,294 tons and for September 
1901 nearly twice that amount, or 
396,210 tons. For the nine months 
ending with September this year, 2,- 
944,207 tons were received, com- 
pared with 3,710,593 tons in 1901. 
The shipping arrivals at New York 
for nine months totaled 9.225 ves- 
sels, of which 5,822 represented 
coastwise, and 3,343, foreign com- 
merce. At Philadelphia, the arrivals 
ending with September were 3,841 
vessels, of which 969 represented for- 
eign, and 2,872 coastwise, trade. 
During August, 1902, the port of 
Baltimore reports 1,721 vessels ar- 
riving, of which 1,474 were sailing 
vessels and 247 steam vessels. 

Shipments of redwood from upper 
California to the end of September 
amounted to 191,268,206 feet this 
year, compared with 161,100,502 
feet last year. For the current seas- 
on beginning with November 1, 1901, 
17,265 carloads of citrus fruit were 
shipped from Southern California to 
October 1, compared with 24,186 
carloads last season. Atthe Port of 
Tacoma the inward and outward 
cargo tonnage movement for the first 
three quarters of the current year 
totaled 806,362 tons, compared with 
853,713 tons for the corresponding 
period in 1901. 

Of commercial movements on riv- 
ers and canals, that of the Monon- 
gahela is reported as amounting to 
7,040,738 tons to the end of Sep- 
tember. The freight tonnage through 
the canal and over the Falls at 
Louisville shows a grand total of 
1,541,880 tons, of which 727,317 
tons were coal. Tonnage moved 
through the New York State canals 
for the season to September 30 this 
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year was 2,176,740 tons, compared 
with 2,445,747 tons a year ago. 

Anthracite coal movements to the 
end of September this year are re- 
ported as amounting to 19,840,869 
tons, compared with 40,224,426 tons 
in 1901, and 34,202,719 tons in 
1900. Out of 28,115,097 tons of 
coal originating on the Pennsylvania 
lines east of Pittsburg and Erie, to 
September 27 of this year, 1,619.406 
tons were anthracite, compared with 
3,433,192 tons last year; 19,232,- 
194 tons were bituminous, compared 
with 14,594,628 tons last year; and 
7,263,497 tons were coke, compared 
with 6,017,677 tons last year. For 
the five months ending with August 
this year, the Baltimore & Ohio 
coal and coke movement amounted 
to 7,055,253 tons, and for the eight 
months to the end of August, 14,- 
085,612 tons. The Norfolk and 
Western coal and coke shipments 
reached 4,886,953 tons for seven 
months ending with July, and 4,- 
102,095 tons for the corresponding 
period of 1901. 


Collectionog Millions of dollars, repre- 


hecks. 
Checks» sented by checks, «daily 


pass through the banks of the coun- 
try for collection for the accounts of 
their owners. The great bulk of these 
checks are paid. But a very consid- 
erable number are not paid, but are 
dishonored, for a variety of reasons, 
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and it then becomes incumbent w).on 
the bank holding the check for col- 
lection to see that the proper st 
upon dishonor are taken to charg 
the indorsers, or the drawer, with 
liability. Generally speaking, tliese 
proper steps are taken, but often, 
again, there is negligence in this 
matter, or something happens to 
prevent its being done, and the in- 
dorsers and sometimes the drawer, 
are discharged from liability, to the 
resultant loss of the collecting bank. 

We publish a case decided by the 
Supreme Court of Minnesota which 
illustrates one of the many instances 
of this character. In this case a 
bank in Renville, Minnesota, pur- 
chased a check trom the payee, which 
was drawn on a bank in St. Paul. 
It sent the check to its Chicago cor- 
respondent bank for collection. The 
Chicago bank sent it to St. Paul, 
but just then both the bank on which 
the check was drawn and the 5t. 
Paul bank to which it was sent for 
collection, failed. The check was not 
paid and there was no protest and 
notice of dishonor. As a 
quence, the drawers and indorsers 
were released and the Chicago bank, 
whose duty it was to have had the 
check protested through its agent 
at St. Paul, was held to have lost 
the money through failure of this 
duty. Banks sometimes have to 
pay a good price for the pleasure of 
having checks through their 
hands. 


conse- 


pass 
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A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


Connecticut, July 15, 1897 Oregon, Feb. 16, 1899 Utah, July 1, 1899 
Colorado, July 19, 1897 North Dakota, March 7, 1899 Arizona, Sept. 1, 1901 
Florida, Aug. 4, 1897 Nor. Carolina, March 8, 1899 Pennsylvania, Sep. 2, 1901 
New York, Oct. 1, 1897 Washington, March 22, 1899 Dist. of C., Jan. 1, 1g02 
Virginia, Mar. 3, 1898 Wisconsin, May 15, 1899 New Jersey, Apl. 4. 1902 
Maryland, Mar. 29, 1898 Tennessee, May 16, 1899 Iowa, April 12, 1902 
Massachusetts, Jan. 1, 1899 Rhode Island, July 1, 1899 Ohio, January 1, 1903 


Commenced in June 1899 number 


NoTe.-—As enacted in New York, the Nego- NEGOTIABLE INSTRUMENTS IN 
tiable Instruments Law is divided into nineteen GENERAL. 


} » 7e° 
rticies as Ss: > 
articles as follows ARTICLE Xl, ACCEPTANCE OF BILLS 


1. General Provisions (Sections 1—17) OF EXCHANGE. 
2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
3- Consideration (50-55) The preceding article was devoted 
. Negotiation (60—8o) ae : ¢ 
. Rights of holder (go— 938) to provisions defining a bill of ex- 


. Liabilities of parties (110—1 19) change and with regard to its form 
. Presentment for payment (130—148 


(Continued. ) 


8 Notice of dishonor (160—189) and interpretation, and we now reach 
g. Discharge (200—206) article eleven which contains the pro- 


. Bills Xx e (210—215 = : ; 
to. Bills of exchange (210—215) visions governing that important 
11. Acceptance (220—230) 


12. Presentment for acceptance (240 - 248) contract connected with many bills 
13. Protest (260—268) of exchange, their acceptance by the 


14. Acceptance for honor (280-290) . . . : 7 
15. Payment for honor (300—306) drawee. It is the design of a bill of 


16. Bills in a set (310—315) exchange that the person upon whom 
17. Promissory notes and checks (320—325) it is drawn—the drawee—is the one 
) 


18. Notes given for patent rights (330—332 , ; 
19. Laws repealed; When takes effect (340— to make payment of the money 
341) called for In some cases, the drawee 
lhe provisions of the law naturally fall under pays the bill, upon presentment, 
our general classifications: Ai ° 
a. General Provisions. without any acceptance; in other 
b. a in General. cases, he accepts the bill, thereby 
c. Bills of Exchange. 2 as . : . . 
d. Promissory Notes and Checks. binding himself to pay it; while in 


The text of the law is the same in all the still other cases, he refuses either to 


states (wi . > ; ee : = wrhic > 4 
2 with some slight exceptions which will be accept or pay, and the holder is 
noted) but the numbering of the sections, and in 4 

some states of the articles, is not uniform. There then compelled to have recourse upon 
is, however, the same Continuity of articles and the drawer or the indorsers, whose 
text, except that in some instances “General i ; f é # 
Provisions” follow, instead of precede, the re- Contract 1s to pay1 the drawee does 
mainder of the act. By following this course of not, providing the necessary steps 
Study with reference to the New York act, as . . 

above outlined, the reader in each state can apply have been taken to obtain payment 


the same to the law of his own state. from the drawee and to bring home 
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to them the fact that the drawee 
has dishonored the bill. 

The law governing acceptances has 
had its origin in the custom of mer- 
chants, it has been developed into a 
body of rules by decisionsof the courts 
in numerous cases, and there have 
been in different states of this coun- 
try, statutory enactments, defining 
acceptances and making various re- 
quirements concerning them. Article 
XI of the Negotiable Instruments 
Law, deriving its provisions both 


from the decisions and the statutes, 
codifies and systematizes the prin- 
cipal rules governing the subject. 


Sec. 220. Acceptance; how made, 
etc.—The acceptance of a bill of ex- 
change is the signification by the 
drawee of his assent to the order of 
the drawer. The acceptance must be 
in writing and signed by the drawee. 
It must not express that the drawee 
will perform his promise by any 
other means than the payment of 
money. 


The first sentence of this section 
defines what an acceptance is, name- 
ly, the signification by the drawee of 
his assent to the order of the drawer, 
by which the drawee is directed to 
pay a sum certain in money. By ac- 
cepting his order the drawee agrees 
to carry it out according to its 
terms. The definition of the word 
‘“‘acceptance”’ given by section 2 of 
the act must be here brought into 
view as part of the definition. It is 
there provided that “acceptance” 
means an acceptance completed by 
delivery or notification. We must 
also remember in this connection 
the provision of section 35, that 
‘“‘every contract on a negotiable in- 
strument is incomplete and revocable 
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until delivery of the instrument for 
the purpose of giving effect thereto.” 
In other words, the signification by 
the drawee of his assent to the order 
of the drawer is not complete until 
it is delivered or notified to the 
holder; until then it is revocable and 
not binding on him. 

The next important provision of 
section 220 is that ‘the acceptance 
must be in writing and signed by the 
drawee.”’ 

The law merchant did not require 
an acceptance to be in writing. Writ- 
ten acceptances were, of course, com- 
mon and usual, and the various 
forms and kinds of written accept- 
ance have been passed upon and con- 
strued by the courts in numerous 
cases; but the law merchant also 
recognized the validity of parol or 
oral acceptances. The theory of the 
old merchants was that a man’s 
word was as good as his signature; 
and this is very true, providing it 
can be ascertained with certainty just 
what a man has said; but it is read- 
ily seen that an acceptance by word 
of mouth only, is one which permits 
of much controversy as to whether 
or not the language of the drawee 
really constituted an acceptance or 
assent to the order of the drawer. 
So at an early day in this country, 
the legislatures of many of the states 
changed the law merchant in this 
respect by enacting statutes which 
required that acceptances must be in 
writing, which statutes, in many in- 
stances, also made provision as to 
the effect of unconditional promises 
in writing to accept bills before they 
were drawn, and as to the effect, as 
an acceptance, where a drawee de- 
stroyed or refused to return a bill to 
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the holder within a specified period 
of time. These various provisions 
all tind re-enactment and systema- 
tization in the Negotiable Instru- 
ments Law which, in the matter of 
acceptances, is largely a codification 
of tormer statutory rules of law; 


whereas the act, in most of its 


branches, brings together in codified 
form rules which have never before 
been made the subject of statutory 
enactment, but which have been de- 
from time to time by the 


clared 
courts. 

Concerning the requirement as to 
the torm of a written acceptance, it 
will be observed that the provision 
only goes to the extent of requiring 
that it must be in writing and 
signed by the drawee. Now, sup- 
the drawee to whom a bill 
is presented merely signs his name 
across the face of it. Will this be a 
suthcient acceptance, or must he use 
some word or set of words in addi- 
tion, to signify his assent to the 
order of the drawer; and, if so, what 
word or words? 

This question came up under the 
old New York statute, which required 
that an acceptance must be writing 
and signed by the acceptor or his agent, 
in the case of Spear v. Pratt, 2 Hill, 
582, decided by the supreme court 
of New York in the year 1842. The 
discussion and decision of the court 
in that case may be appropriately 
cited as showing what will answer 
the present requirement of the Nego- 
tiable Instruments Law that the ac- 
ceptance must be in writing and 
signed by the drawee. The drawee 
of a bill of exchange had simply 
written his name across the face of 
the bill. He was sued as acceptor. 


pose 
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The question was whether the mere 
writing of his name across the face 
of the bill was such an acceptance as 
was required by the statute. The 
court, throught Cowen, J., said that 
any words written by the drawee on 
a bill, not being a direct negative 
upon its request, such, for example, 
as “accepted,”’ ‘‘ presented,’’ ‘ seen,”’ 
the day of the month, or a direction 
to a third person to pay it, was 
prima facie, a complete acceptance by 
the law merchant; and that the 
drawee writing his name across the 
bill was a still clearer indication of 
intent and a very common mode of 
acceptance. Such a signing by the 
drawee, the court said, was regarded 
by the law merchant as a written 
acceptance—both a writing and a 
signing. But the law merchant hav- 
ing been supplanted by the statute, 
the court then proceeded to consider 
whether the mere writing of the name 
satisfied the statutory requirement 
that acceptances must be in writing 
and signed by the acceptor; and it 
held that it did. It said that such 
an acceptance was declared by the 
law merchant to be both a writing 
and a signing and that the statute 
contained no declaration that it 
should be considered less. An in- 
dorsement must be in writing and 
signed, yet the name alone is con- 
stantly held to satisfy the requisi- 
tion. No particular form of expres- 
sion is necessary in any contract. 
The customary import of a word, 
by reason of its appearing in a par- 
ticular place and standing in a cer- 
tain relation, is considered a written 
expression of intent quite as full and 
effectual as if pains had been taken 
to throw it into the most labored 





676 THE BANKING 
periphrase. Nor, said the court, was 
any weight to be given tothe fact that 
the French law, which had been re- 
ferred to for the basis of the New 
York statute, required more than 
the drawee’s name—the word “ac- 
cepted’’ at least—when it is clearly 
seen that both the terms and the 
spirit of the statute may be satisfied 
short of that word and more in ac- 
cordance with settled forms of com- 
mercial instruments in analagous 
cases. 

Coming to the concluding portion 
of section 220, we see that it makes 
a provision as to something the 
drawee must not do; his acceptance 
‘‘must not express that the drawee 
will perform his promise by any 
other means than the payment of 
money.’’ We have seen as one of the 
requisites of negotiability (section 
20) that the instrument must con- 
tain an unconditional promise or 
order to pay a sum certain in 
money. Of course, if the drawee 
should propose to satisfy the bill by 
any other means than by payment of 
money, this would not be in keeping 
with its negotiable character. An 
acceptance other than an _ uncondi- 
tional promise to pay the sum cer- 
tain in money called for by the bill 
would not be valid as such. 

We now come to provisions con- 
cerning where the acceptance must 
be written or placed. 


Sec. 221. Holder entitled to accept- 
ance on face of bill —The holder of 
a bill presenting the same for accept- 
ance may require that the acceptance 
be written on the bill, and if such 
request is refused, may treat the bill 
as dishonored. 

Sec. 222. Acceptance by separate 
instrument —Where an acceptance is 
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written on a paper other than 
bill itself, it does not bind the ac. 
ceptor except in favor of a person to 
whom it is shown and who, on faith 
thereof, receives the bill for value. 


he 


A bill of exchange has been drawn 
and is presented for acceptance. [he 
holder who presents it may request 
and require that the drawee write his 
acceptance On the bill; in such event, 
the drawee must do so or the bill 
will be dishonored. 

But the law leaves it optional with 
the hol er to require, or to waive, 
that the acceptance be written on 
the bill. If he does not require it, 
and an acceptance is written on a 
separate paper or instrument, the 
acceptor is not bound to every sub- 
sequent taker of the bill, but to a 
person or persons only to whom his 
separate written acceptance is shown 
and who on faith thereof receives 
the bill for value. 

There are many cases, of course, 
where commercial necessities are best 
served by acceptances written on 4 
paper other than the bill itself—cases 
where the bill may be a thousand 
miles away from the place of the 
acceptor and where it is not pre- 
sented to him personally, but he is 
asked if he will accept it. A man in 
Colorado, for example, purchases 
cattle and tenders in payment his 
check on a bank in Missouri for $22- 
000. The seller of the cattle be- 
fore taking the check telegraphs 
the bank on which it is drawn: “\ill 
you pay James Tate’s check on you 
for $22,000? Answer.’’ The Mis- 
souri bank wires in reply: “James 
Tate is good. Send on your paper;” 
and the seller thereupon takes the 
check in payment of the cattle. Such 
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a case (Bank v. Garretson, 51 Fed. 
16s) is of constant occurrence. The 
transaction outlined constitutes an 
acceptance by telegraph by the 
drawee of a bill of exchange written 
on a paper other than the bill itself 
which ‘“‘binds the acceptor in favor 
of a person to whom it is shown 
(the seller of the cattle) and who on 
the faith thereot receives the bill for 
value.”’ 

lt is unnecessary to multiply in- 
stances. 

So far, we have been considering 
provisions relating to bills of ex- 
change actually in existence at the 
time they are accepted either by 
writing on the bill itself or by writ- 
ing on a separate paper or instru- 
ment. We now come to a provision 
concerning acceptance of a bill of 
exchange before it is drawn; a prom- 
ise to accept a future bill—one not 
in existence at the time the promise 
is made 


Sec. 223. Promise to accept; when 
equivalent to acceptance.—An un- 
conditional promise in writing to 
accept a bill before it is drawn is 
deemed an actual acceptance in favor 
of every person who, upon the faith 
thereof, receives the bill for value. 


This form of acceptance—an uncon- 
ditional written promise to accept a 


bill before it is drawn—is likewise 
called into being in numerous instan- 
ces by the needs and necessities grow- 
ing out of commercial dealings. The 
purchasing agent of a mercantile 
firm, for example, is engaged in mak- 
ing purchases for his firm at a dis- 
tance from the home office. He re- 
ceives a letter authorizing him to 
draw on his principals for a certain 
amount. In pursuance of this letter 
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he makes such a draft and showing 
the letter to a bank, obtains the 
cash for his draft. The firm in this 
case have made ‘‘an unconditional 
promise in writing to accept a bill 
before it is drawn,’’ and this ‘is 
deemed an actual acceptance in favor 
of every person who upon the faith 
thereof, receives the bill for value.” 
Numerous varieties of transactions 
are effected by means of letters au- 
thorizing drafts, either for a specific 
amount or up to a certain limit, 
which are held to constitute accept- 
ances in favor of purchasers of the 
drafts on faith of the letters or tele- 
grams authorizing them. 

It will be observed that there is a 
difference in phraseology between 
sections 222 and 223, the former 
providing that an acceptance writ- 
ten on a separate paper binds the 
acceptor only in favor of a person 
to whom it is shown and wio on 
the faith thereof receives the bill for 
value, and section 223 providing 
that an unconditional written prom- 
ise to accept a bill before it is drawn, 
is deemed an actual acceptance in 
favor of every person who upon the 
faith thereof receives the bill for 
value. The difference we refer to 
concerns the description of the per- 
son who takes the acceptance for 
value. In section 222, the accept- 
ance therein described is binding ‘in 
favor of a person to whom it is 
shown and who on faith thereof re- 
ceives the bill for value,’ while ia 
section 223, it is binding “in favor 
of every person who upon the faith 
thereof receives the bill for value.’’ 
In other words, the first requirement 
seems to contemplate that the writ- 
ing constituting an acceptance is to 





678 THE BANKING 


be shown to the person taking the 
bill on faith thereof for value, while 
the remaining requirement does not 
provide that the promise to accept 
shall be actually shown to him—it is 
sufficient if he takes the bill on faith 
of it for value, no matter whether 
he is shown it or is only told of it. 

These two sections were copied 
from the New York statute, in which 
the same difference of phraseology 
appeared, and the question whether 
there was any importance in this 
difference was discussed by the Su- 
preme Court of New York in the case 
of Bank v. Ely, 17 Wend. 508, way 
back in the year 1837, and the 
conclusion was reached that the dis- 
tinction was accidental and unim- 
portant. The court said: ‘‘No reason 
can be perceived for a distinction in 
this respect between the two cases, 
and we do not believe any was in- 
tended by the legislature; and that 
the difference in phraseology is alto- 
gether accidental. ‘It can be of no 
possible consequence to the acceptor 
in what mode the holder comes to 
the knowledge of the acceptance, 
whether by inspection or by oral 
communication; it is a matter that 
can only concern the latter. The 
language ‘‘to whom it shall have 
been shown’’ means nothing more 
than to express the idea that the 
holder must know of the acceptance; 
that is, indeed, the only effect of it. 
All this is undoubtedly implied in the 
next sentence (‘“‘and who on the 
faith thereof,’’) and the clause there- 
fore might as well have been omitted 
altogether, as it is in the next sec- 
tion.”’ 

The next provision of Article XI 
concerns the time which is allowed 
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a drawee, when the bill is presented 
to him, to accept it. 


Sec. 224 Time allowed drawee to 
accept.— The drawee is allowed 
twenty-four hours after presentment 
in which to decide whether or not he 
will accept the bill; but the accept- 
ance if given dates as of the day of 
presentation. 


This twenty-four hour period al- 
lowed the drawee to accept, was the 
settied custom among the early mer- 
chants of England and the Conti- 
nent. When-a bill was presented for 
acceptance, and acceptance was re- 
fused, then, of course, it was at once 
protested on the same day; but often 
the drawee would desire time to con- 
sider whether he would accept it or 
not, and would ask that the bill be 
left with him and that the holder 
should come the next day for his 
answer. It thus became the custom 
of merchants to allow the party on 
whom the bill was drawn twenty- 
four hours time to consider whether 
he would accept. This custom has 
come down to this « ay, it has been 
incorporated into the statute law of 
some of the states and is part of the 
judicial law of others, and it finds 
expression in the provision of section 
224, as above shown. If the drawee 
accepts the bill, the rule of the Ne- 
gotiable Instruments Law, which 
conforms to the common practice, is 
that the acceptance dates as of the 
day of presentation and not of the 
later day on which it is actually 
made. 

Sometimes the drawee will want a 
longer time than twenty-four hours 
in which to consider whether or not 
he will accept, and it then becomes 
optional with the holder to grant or 


= —-— Se CF 48 oO, S| eS lUrhlUrhUCUCU 





THE NEGOTIABLE INSTRUMENTS LAW. 


refuse this longer time. Sometimes 
he will destroy the bill, and some- 
times, again, he will refuse to return 
it. These matters are regulated by 
the following section : 


Sec. 225. Liability of drawee re- 
taining or destroying bill.—Where a 
drawee to whom a bill is delivered 
for acceptance destroys the same, or 
refuses within twenty-four hours 
after such delivery, or within such 
other period as the holder may allow, 
to return the bill accepted or non- 
accepted to the holder, he will be 
deemed to have accepted the same. 


This section is taken from the New 
York statute. If the drawee returns 
the bill accepted, well and good. 
But if he destroys the bill, or if he 
fuses to return it at the end of the 
period allowed him for considering 
whether or not he will accept, he is 
deemed to have accepted it. 

In one of the cases before the New 


York courts (Matteson v. Moulton, 
11 Hun, 268) a bill was left at the 


office of the drawee. He did not de- 
stroy it; he never refused to return 
it, but he never actually did return 
the bill, and it was produced by him 
at the trial of an action against him. 
The court refused to hold him as 
acceptor under the statute, to which 
section 225 is similar. It said that 
the refusal to return mentioned in 
the statute refers to something tor. 
tious in its character, implying an 
unauthorized conversion of the bill 
by the drawee. Where the holder 
willingly left the bill with the drawee, 
and in no way gave him to wunder- 
stand that a redelivery was required, 
relying probably upon the expecta- 
tion that it would be ultimately 
paid, he cannot charge him as ac- 
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ceptor. The ruling was to the effect 
that the mere receiving and retain- 
ing the bill by a drawee was not 
enough to bind him as acceptor, where 
he had not destroyed the bill nor 
refused to return it. 


Sec. 226. Acceptance of incomplete 
bill.—A bill may be accepted before 
it has been signed by the drawer, or 
while otherwise incomplete, or when 
it is overdue, or after it has been 
dishonored by a previous refusal to 
accept, or by non-payment. But 
when a bill payable after sight is 
dishonored by non-acceptance, and 
the drawee subsequently accepts it, 
the holder, in the absence of any dif- 
ferent agreement, is entitled to have 
the bill accepted as of the date of 
the first presentment. 


This section covers cases of accept- 
ance of incomplete, overdue or dis- 
honored bills. Concerning the ac- 
ceptance of incomplete bills, it should 
be read in connection with the pro- 
visions of section 33 which have 
been heretofore considered, providing 
when blanks in an incomplete instru- 
ment may be filled. In the case of 
Hopps v. Savage, 69 Md. 513, a 
draft payable ‘‘to order of myself’’ 
was accepted by the drawee before 
the drawer had signed it. After the 
acceptance, the drawer indorsed it 
to another party but did not sign it 
as drawer until after it had been so 
negotiated. It was held that the ac- 
ceptor was liable to the holder; that . 
the law implied an authority by the 
acceptor to the drawer to sign as 
drawer, and although the drawer’s 
signature was put to it after it had 
been transferred, such subsequent 
signature was in accordance with 
the intention of the parties and the 
law authorized this to be done. In 
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fact, the court said, the authorities 
go to the extent of holding that the 
holder would have been authorized 
to fill the blank by inserting his own 
name as drawer. 

Section 226 further provides that 
a bill may be accepted when it is 
overdue or after it has been dishon- 
ored by a previous refusal to accept 
by non-payment. This accords 
with the rule of the law merchant 
which is to the effect that the fact 
of a bill’s having been protested 
does not prevent its afterwards be- 
ing accepted by the drawee; that 
there is no reason why a drawee who 
has refused to accept a bill, may not 
afterwards accept it. 

The concluding provision of sec- 
tion 226 is that when a bill payable 
after sight is dishonored by non- 


or 
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acceptance and the drawee siibse- 
quently accepts it, the holder, in the 
absence of any different agreement, 
is entitled to have the bill accepted 
as of the date of the first present- 
ment. This provision accords with 
mercantile practice and is intended 
to secure that, apart from special 
agreement, the holder shall be put, 
as far possible, in the same position 
as if the bill had not been 
honored. 

In the next number we will con- 
sider the concluding provisions of 
Article XI which relate to the kinds 
of acceptance, define what constitutes 
a general acceptance, what consti- 
tutes a qualified acceptance, and 
which provides the rights of the 
parties as to a qualified accept 
ance. 


dis- 


(Continued in next number. ) 


MORTGAGE 


We publish for the information of 
Nebraska bankers, and others inter- 
ested in Nebraska paper, two deci- 
sions by the supreme court of that 
state bearing upon the negotiability 
of notes secured by mortgages. In 
one case it is decided that the agree- 
ment, in a mortgage, to pay insur- 
ance premiums and taxes on the 
property mortgaged, will not render 
the note which it is given to secure, 
non-negotiable, nor will the agree- 
ment that, ifthe mortgagor fails to 
pay such insurance and taxes, the 
mortgagee may declare the whole 
debt due and payable at once, or 
may elect to pay the same and de- 
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clare the whole debt due. 

In the other case it is held that a 
note and mortgage securing it, 
made contemporaneously, are to be 
construed together as to all persons 
chargeable with notice of their con- 
tents and their relation to each 
other, but that the agreement in a 
mortgage to pay taxes and assess- 
ments levied upon the premises or 
upon the holder of the mortgage, 
will not render the note non-nego- 
tiable. 

These decisions discuss quite fully 
the law of Nebraska concerning the 
negotiability of notes secured by 
mortgages. 
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THE 


GOVERNMENT’S RELATION TO THE CITIZENS’ 


BUSINESS 


AFFAIRS. 


By Hon. James H. Eckels, of Chicago, before the Pennsylvania 
Bankers’ Association. 


I wish to thank the members of 
this association for the courtesy 
done me in making me a guest upon 
this occasion. I confess to a feeling 
always of pleasure in any gathering 
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of citizens of this state, for it was in 
this great commonwealth that my 
ancestry first found a home and to 
its welfare I have ever turned with 
interest and its people with senti- 
ments of deep affection. 

I propose to-day to discuss a ques- 
tion, not distinctively of finance, or 
banking or currency, but one of 
broader scope and of more imme- 
diate importance, for within its scope 
comes all of these phases of our busi- 
ness interests and more besides. The 


relation which the general govern- 
ment bears toward the private busi- 
ness affairs of the country may well 
challenge the thoughtful attention of 
every citizen of the republic at a time 
when it is sought to make these 
relations still more close and the 
control thereof a still more potent 
factor in their conduct. The plea 
which I make is for far less govern- 
mental intimacy and influence in the 
business world and the protest which 
I enter is against the ever recurring 
invoking of the sovereign power of 
legislation in matters of banking, 
trade and commerce. I| wish to speak 
for the right of the business man to 
manage, regulate and control the in- 
terests in which he has invested his 
own property, unhampered by the 
continuous “‘be it enacted’’ of na- 
tional and state legislative bodies 
and freed from the worse than use- 
less regulating commissions that 
make place for partisan adherents 
and aid to party successes. I take the 
ground that governmental interfer- 
ence in the business world, whether 
it trenches upon banking and its 
function of note issue, or the affairs 
of commerce, manufacturing and 
transportation has in the past 
caused confusion and embarrass- 
ment and will in the future continue 
to work a still greater loss to all 
classes and conditions of our people. 
It has swung the government away 
from that foundation principle upon 





682 THE BANKING 
which it was believed to have been 
founded, that it became beneficent in 
its administration when it governed 
the least and brought it to a posi- 
tion where on every hand government 
powers imping and government con- 
trol seeks to intervene. There is no 
field where so much of this is mani- 
fest as in the business one, there is 
none where it is more to be deplored, 
there is none where its efforts have 
been so impotent for good and so 
potent for harm. The forced creation 
in effect by statutory enactments of 
business partnerships between the 
government and the citizen through 
the statutory administration of the 
treasury department have been so 
baneful as to nullify in more than 
one instance the efforts and the fi- 
nancial skill of men of great affairs 
and place upon them and the busi- 
ness world at large burdens which 
were as needless as they have been 


proved to be expensive and absurd. 


The treasury department in any 
government should find the exercise 
of its legitimate functions within the 
confines of collecting, under the law, 
the needed revenues for the conduct 
and maintenance of the government 
in all of its departments and the dis- 
bursement of the same. When it goes 
beyond and enters, under the hard 
and fast rules which here, at least, 
govern it, the domain of a wider 
finance, it does so without the ordi- 
nary and natural means of main- 
taining its position and of necessity 
brings upon itself confusion and to 
the country’s trade and commerce 
uncertainty and loss. 

We have but to turn to the manner 
of the conduct of its own monetary 
and financial needs to witness the 
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very absurdity of its position and 
the evil which it thereby works to 
the affairs of men of business into 
which it,has thrust itself and to 
which at recurring seasons proves a 
stumbling block. The government in 
its treasury department by force of 
law undertakes to be a bank but the 
futility of the undertaking becomes 
manifest when it is known that it is 
founded upon no banking principles 
and conducted in accordance with no 
recognized banking rules. In its sub- 
treasury system it is the bank of the 
mere safety deposit vault or the 
stocking of the ignorant and sus- 
picious citizen, who needs must have 
within his grasp always the actual 
money, who has no faith in credit and 
who refuses to contribute anything 
to maintaining the affairs of a busi- 
ness world carried on and enlarged 
by the instruments of credit. Into 
this government safety box each day 
is being lodged vast sums of money 
taken out of the channels of trade 
and commerce at a time when most 
needed, there to lie in wasteful idle- 
ness to the profit of none but to the 
loss of all. By such a system every 
business man is made to pause daily 
to consider how far he may expand, 
to what extent he must retrench, for 
all his dealings ultimately are af- 
fected by the amount of money the 
government is withdrawing from the 
needs of the business world and thus 
whether he wills it or not, the govern- 
ment is his partner and the govern- 
ment’s acts control his own. The 
difficulty which confronts him is no 
ordinary one, for under our system 
of raising revenue not even the most 
expert of the government’s own offi- 
cials can tell with any degree of ac- 















curacy What amount of revenue will 
be received during the year over and 
above the appropriated government 
expenditures. At the best it is a 
guess of necessity poorly made and 
unscientifically determined. There is 
but one thing certain and that the 
inevitable result, that the more rev- 
enue raised by the government be- 
yond its needs the worse becomes the 
condition of the citizen. The impov- 
erishment is of a double character. 
It needlessly takes from him proper- 
ty that had better be left in his own 
possession, and to this wrong unites 
the additional one of hoarding it in 
the sub-treasury to the detriment of 
his business undertakings which re- 
quire a sufficient supply of currency 
to make possible the transacting of 
them. Estimates of revenue based 
upon a mere guess, coupled with an 
unscientific use of the same can only 
result in one thing, and that, recurring 
business derangement. 

The glaring inadequacy of the 
treasury department as at present 
working under the operation of law, 
for accomplishing results other than 
embarrassment, and the complete 
weakness of the situation which it 
occupies was never more strongly 
evidenced than it is to-day. There is 
no one at all informed of the general 
conditions which prevail in every sec- 
tion of the country and in every 
character of industry, who will un- 
dertake to controvert the proposi- 
tion that the business of the country 
and its financial interests rest upon 
an absolutely sound foundation. 
There is in neither the business nor 
the banking world any structural 
weaknesses. Even continued specula- 
tive movements of greater or less 
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magnitude have not weakened nor 
lessened the tremendous values of the 
things of which the people of this 
country are possessed. The amount 
of the circulating medium, gold, silver 
treasury and bank note issues, was 
never so vast in amount or the per 
capita circulation so great. And yet 
despite all this mighty show of an 
ever-increasing wealth and _ wide- 
spread prosperity, in more than one 
commercial and banking center busi- 
ness men are talking of a moneystrin- 
gency, taking note of the needless 
absorption of currency by the gov- 
ernmental treasury and fearing the 
effects thereof upon the country’s 
trade and commerce. It will not do 
to say that the evil of it affects the 
speculator and, therefore, is a matter 
of indifference and of little moment. 
It reaches farther and goes deeper, 
and in the end the speculator least 
of all is injured. The men who suffer 
most in the last analysis are the men 
who raise the crops and move them, 
the banking interests who have in 
hand and distribute needed money 
and credits, the great transporting 
lines, the merchant and the manu- 
facturers. All these are burdened 
with uncertainty, embarrassment 
and loss, for in a forced contraction 
of loans made necessary by the with- 
drawal of needed currency by the 
government,: all classes and condi- 
tions suffer. The evil of the present 
condition is in the largest measure 
chargeable to the government itself. 
It is not the fault of the man of af- 
fairs, whether he be a merchant or 
manufacturer, nor that of the banker, 
nor even the speculator in stock upon 
the exchange. All men of business 
are the sufferers and must continue 
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to be as long as the government of 
the United States insists on main- 
taining a fiscal system which in the 
manner of raising revenues and the 
keeping and distributing of the same 
takes into account hardly a single 
correct rule of finance. The govern- 
ment, the statutory forced partner 
of all, must bear the moral respon- 
sibility at the present time of a con- 
dition of its own creation, though 
free of any legal liability. As long 
as the government is the one great 
hoarder of the needed instruments 
invented by the business world to 
facilitate the transfer of any proper- 
ty from citizen to citizen, there should 
be no complaint upon the part of 
those who administer its fiscal af- 
fairs if the banking and commercial 
world demand of it the exertion of 
every power possible to lessen the 
harm which the system works. 
There can be no secretary of the 
treasury, no matter how wide his 
experience or acute his financial per- 
ception, who can accomplish more 
than a temporary makeshift for re- 
lief with the half-created banking 
system which makes up the sub- 
treasury—an institution based upon 
false theories in economics and which 
in every part violates correct bank- 
ing methods and principles. If the 
safety deposit theory of banking as 
exemplified in the sub-treasury is the 
true one as applicable to national 
government fiscal affairs, it should 
prove equally essential in the govern- 
mental finances of states, counties, 
cities and villages, and these all should 
go outside the banks and each estab- 
lish its own respective strong box 
and withdraw still more of the coun- 
try’s currency from daily business life. 
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So, too, the individual business man 
should do the same, for there can be 
no correct rule for one which is not 
applicable to all who are engaged in 
any business which requires the 
management of money and credits, 
whether it be a corporation or an in- 
dividual. If all in business received 
deposits only to hoard them, soon 
interchange of commodities would 
cease, manufacturing come to a 
standstill, agricultural interests lan- 
guish and transportation lines grow 
idle. That which no business man 
accepts as a correct principle in his 
own undertakings, his government 
enforces, to the wasting of his own 
and his fellows’ substance. 

With each recurring fall we see ex- 
actly that which we are now witness- 
ing whenever, as now, there is both 
government receipts in excess of gov- 
ernment expenditures and business 
activity. Through the operation of 
the law the sub-treasury is piling up 
needless amounts of money, and 
draining the banks of currency to 
the embarrassment of business every- 
where. And yet the system, notwith- 
standing repeated demonstrations of 
the utter folly of it, remains as it 
was when, through the exigency of 
violent partisan politics, it unfortu- 
nately was brought into being And 
in the exuberance of our national 
pride we point to the great mass of 
money in the national treasury as 
illustrative of our tremendous wealth 
and extraordinary financial acumen. 
If our national legislators would but 
analyze the situation as it is and our 
administrative forces recognize that 
the whole system is inherently wrong 
and insist upon a complete revolu- 
tion in the government’s financial 
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operations, the seasons when great 
crops are gathered and great wealth 
added to our stores would not be 
viewed by the men of commerce with 
alarm and the bankers with feelings 
of trepidation. 

The remedy for such an evil is not 
hard to find nor should it be difficult 
of operation. It lies, in the first in- 
stance, in the government placing its 
raising of revenues upon some cer- 
tain and scientific basis, whereby es- 
timates of results thereunder become 
reasonably accurate and the amount 
taken from the people for govern- 
mental needs no greater in amount 
than governmental necessities require. 
In the second instance, all of the 
government’s financial operations, 


whether they be receipts or expendi- 
tures, should be carried on through 
the banks on the same basis as the 
vast operations of the world of or- 
dinary business. 


The government 
needs neither a strong box nor a 
working balance wholly dispropor- 
tionate to its daily operations. When 
it keeps the one and maintains the 
other it makes of itself a disturbing 
factor wherever the lines of com- 
merce and banking are undertaken. 

But the weakness of the treasury 
system does not stop with the mere 
hoarding of the country’s currency 
and the maintaining at a great loss 
to all of a needlessly large working 
balance. It goes beyond this, and 
in other ways causes still other em- 
barrassments. It is not sufficient 
that industrial prosperity is checked 
and commercial operations crippled, 
but the welfare of the agricultural 
classes as well is made to suffer in 
that which affects them most vitally, 
the financial requirements necessary 
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to the marketing of the crops in the 
Northwest and Southwest. No de- 
mand for money can be more legiti- 
mate, no requirements more urgent 
nor more certain than the annual 
call for large amounts of currency 
notes to be used in payment for the 
harvesting and moving of grain and 
cotton. The bankers of the country 
have each year before them the task 
of procuring and distributing the 
needed supply of such notes. With 
each recurring year. the problem is 
made more difficult and the burden 
greater by the laws governing the 
treasury department in the matter 
of small currency issues. It is true, 
at times small notes may be procured 
at the sub-treasuries in exchange for 
notes of like kind in large denomina- 
tions, upon application in advance 
to the treasury department and 
upon payment by the banks of all 
transportation charges at regular 
express rates on currency from Wash- 
ington. But this small concession 
may not always be had at interior 
sub-treasuries, where the stock of 
small notes held by them is limited. 
Again, banks located in sub-treasury 
cities are obliged to pay transporta- 
tion charges at regular rates on large 
notes sent to Washington as well as 
similar charges on small notes re- 
ceived in return. These duplicated 
charges with incidental delays and 
loss of interest increase to a prohibi- 
tive point, so far as banks remote 
from Washington are concerned and 
where small notes are most needed. 
It is impossible to so procure them 
and relief must be sought elsewhere. 
The very system thus established, it 
is evident, increases the amount of 
actual currency required in such cir- 





686 THE BANKING 
cumstances, and the employment 
temporarily of a much larger pro- 
portion of the total cash resources 
of the bank are made necessary with 
resulting depletion of their cash re- 
serves, contraction of loans and with- 
drawal of large sums which might 
otherwise remain in the channels of 
ordinary trade. 

Ido not criticise the administration 
of the laws governing in this or any 
other respect as they affect the treas- 
ury department, but I do criticise 
the laws themselves and the fiscal 
system which they have builded up. 
As long as the government is in the 
business of issuing notes and denies 
to the banks that function upon a 
rational and true economic basis, it 
is not unreasonable in the business 
men of the country to demand of it 
that there be kept on hand always 
at sub-treasuries, however remote 


from Washington, a sufficient supply 


of currency of notes in current de- 
nominations, to be freely and in- 
stantly exchangeable for notes of 
like kind of other denominations, 
whenever the legitimate interests of 
the country require it. 

I wish to add but another word 
upon the treasury department. It 
cannot be otherwise than seriously 
imperfect until it abolishes or emas- 
culates the sub-treasury, grants to 
the accredited agencies of commerce 
—the banks—larger and more reason- 
able methods of bank issues, ceases 
to be the depot of supply for the 
gold shipments from the country, 
and recognizes the fact that all its 
operations are but commercial bank- 
ing ones and should be transacted 
through the country’s banking insti- 
tutions. Such a revolution in the 
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conduct of it would cail forth protest 
from the men of politics, but in the 
end, the country would be the gainer 
and the citizen freed from a harmful 
statutory partnership not of his own 
choosing, but the outgrowth of un- 
wholesome legislative enactments. 

A single other subject and I am 
done. In the midst of a _ period 
fraught with many changes in the 
country’s business undertakings, 
have come as a natural sequence 
to all that has gone before in the 
development of the country’s trade 
and manufactures, great combina- 
tions of capital, world-wide markets, 
and far-reaching efforts to make the 
American business man the master 
of the world’s commercial situation. 
With all these changes, without 
analysis upon the one hand or proof 
of harm upon the other, those who 
believe in the wisdom of a_ regulat- 
ing force of legislation are quick to 
suggest that the law-making powers 
should act and again notify the man 
of business and the investor of prop- 
erty in an enterprise of large instead 
of small proportions, that the gov- 
ernment will have to become his un- 
invited partner, and the law maker, 
without business experience or knowl- 
edge, by statute take part in the 
conduct of the business in which he 
has no investment. 

The basis of all these regulating 
statutes is, that men who are in 
business will not conduct it, except 
as compelled by law, with any other 
purpose than injury to the general 
public. 

It is further assumed that when the 
individual merges his property rights 
with others into a corporation, his 
whole relation to his fellows and the 
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law changes, and his rights are less- 
ened. Ido not believe any good will 
ever come from any suggested regu- 
lating statutes, but, on the other 
hand, they will prove a fruitful source 
of harm. The men of accumulated 
wealth are not going to destroy the 
interests of the individual of smaller 
means and less success. They know 
most of all that the general pros- 
perity must be maintained if they are 
to continue the success of their world 
wide undertakings. The regulating, 
statute making government, in busi- 
ness affairs a needless inquisitor and 
partner, is the source in more 
than one instance of blackmail and 
forerunner of socialistic doctrines. 
If the government can regulate, 
why not own and control to the 
full, manufacturing plants, com- 
mercial houses, railway and steam- 
ship lines? The step from regulation 


of the character proposed by all these 
suggested statutes to governmental 
ownership and socialistic conditions 
is but a short one, and the former 
seriously undertaken will inevitably 
find lodgment in the latter. 

I recognize that social, commercial, 


educational and ethical conditions 
havechanged within the past three de- 
cades. There has been an evolution, 
or revolution, if you please, in all 
that goes to make up the complex 
life and business of the citizen of this 
great republic. But with it all, the 
basic principles of American life re- 
main unchanged and must continue 
to. The principles of right, of hones- 
ty, of fair dealing, of integrity, of 
character, of personal ambition as 
a necessary element to success, all 
these are as they were yesterday, as 
they are to-day and will be forever. 
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These cannot change, and as long as 
they are inculcated into the minds 
of the people and followed out 
in practice, success will come and 
none will suffer because of the mag- 
nitude of the business in hand or the 
capital involved. We need less legis- 
lative acts in business, not more. 
We must have fewer government 
commissions, not a greater number. 
In fine, the country’s great prosper- 
ity has been gained by business men 
in the face of more than one govern- 
mental obstacle and hampering gov- 
ernmental partnership. Those who 
now deplore to-day’s conditions and 
see in them but evidence of needed 
restriction upon the men who have 
wrought them, may rest assured that 
after years of patient toil, great 
property risks and_ skillful work, 
these captains of industry need no 
legislative acts to restrain them 
from destroying the temple which 
they have builded at such a cost. 
Their success makes them none the 
less Americans, their wonderful 
achievements none the less patriots. 

There ought to be no place for the 
pessimist. It is the optimist who 
yet remembers business principles 
and bases his transactions upon 
economic principles, and if we but 
remember what has been done out- 
side of the domain of legislation and 
go forward upon the same lines that 
have characterized the past, ever 
keeping in touch with the evolution 
of business ideas and business prin- 
ciples and business interests, this 
country of ours will become a still 
greater and wealthier nation, and 
this government in its history and 
in acts and in in its power still more 
glorious. 
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PROTEST OF THE BANK’S PAPER BY A NOTARY-STOCKHOLDER. 


Many courts have established the 
proposition that, where a mortgage 
is made to a bank or other cor- 
poration, and the ackowledgment 
of the mortgage is made before a 
notary who is a _ stockholder of the 
mortgagee corporation, the acknowl- 
edgement is void, as the notary has 
such a proprietary interest in the 
transaction as to disqualify or make 
him incompetent to take the ac- 
knowledgment. We published a re- 
view of the cases so holding in the 
Journal for August of this year. 

The question now arises whether 
the same principle will not disqualify 
a notary who is a stockholder in a 
bank from acting as such notary in 
protesting paper belonging to the 
bank. 

The answer to this question is 
that, at the present day, the courts 
do not regard the notary disqualified 
from protesting paper owned by the 
bank, by reason of the fact that he 
is a stockholder in the institution. 
There is, it is true, very little judi- 
cial authority on the subject; but 
the trend of it is to the effect stated. 

At one time the rule of evidence 
prevailed that a party interested in 
an action was disqualified, by reason 
of his interest, from testifying in the 
cause, and in early cases in New 
York and Pennsylvania this rule was 
applied in the rejection as evidence 
of certificates of protest of notaries 
public who were stockholders of the 
institutions which owned the pro- 
tested paper. Thus in the old case 
of Herkimer County Bank v. Cox, 


21 Wend. 119, the bank sued the in. 
dorsers of a promissory note and 
offered in proof of presentment, pro- 
test and notice the certificate of a 
notary who was cashier and a stock- 
holder of the bank. The court re- 
jected the certificate as evidence 
because the notary, had he appeared 
personally and offered to testify, 
would have been held an incompe- 
tent witness by reason of his inter- 
est. A certificate of protest was re- 
jected as evidence for the same reason 
in the Pennsylvania case of Bank v. 
Porter, 2 Watts, 141. 

But now the disqualification of a 
witness by reason of interest has 
been quite generally removed, and 
with it seems to have fallen the dis- 
qualification of a notary in the mat- 
ter of protesting paper by reason of 
his interest. 

In the federal court case of Nelson 
v. First National Bank of Killingley, 
69 Fed. Rep. 798, it was argued that 
the certificate of protest and of no- 
tice, offered as evidence in the case, 
were incompetent because the notary 
was the cashier of the bank that 
held the note. But the court admit- 
ted the certificate and said: “It is 
true that when the rule prevailed 
which disqualified any party inter- 
ested in an action from testifying, 
some of the courts held that a party 
in interest could not protest com- 
mercial paper, on the ground that 
inasmuch as he could not testify to 
the presentment, demand and notice, 
he was disqualified from making evi- 
dence of these facts by his certificate. 
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But in the circuit courts of the 
United States, interest in the litiga- 
tion no longer disqualifies a witness; 
and this rule falls with its reasoning. 
A notary public who is the cashier 
of a bank may now legally protest 
its paper.” 

It is to be observed that the no- 
tary in this case was only an officer, 
and not a stockholder. In the cases 
which disqualify a notary from tak- 
ing an acknowledgment, a distinc- 
tion is made between an officer and 
a stockholder, based on the nature 
of their interest in the transaction. 
A stockholder, having a proprietary 
interest, has generally been held dis- 
qualified to act as notary, while an 
officer, being only an employe and 
not an owner, has usually been held 
competent to take the acknowledg- 
ment as notary. No such distinc- 


tion is drawn in the present case, as 
none was needed, but the language 


of the court seems broad enough in 
its application to cover the case of 
a stockholder, as well as of an offi- 
cer, and to hold that his interest as 
stockholder does not invalidate the 
protest. 

This has been directly so held in a 
case in Kentucky, Moreland vy. Citi- 
zens’ Savings Bank, 97 Ky. 211, 
where the notary was a stockholder 
as well as an officer. In that case 
it was insisted that the notary, by 
reason of his interest, could not 
legally protest a bill of exchange 
belonging to the bank. The old New 
York and Pennsylvania cases were 
cited which had rejected the notary’s 
certificate by reason of his interest, 
but the court swept away those 
Cases, saying: ‘‘In these cases the 
court proceeded upon the idea that 
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as the notary was incompetent as a 
witness by reason of his interest, un- 
der the law of New Yorkand Pennsyl- 
vania, therefore his certificate would 
not be competent to prove demand 
and notice. If the reasoning of the 
court in these cases was then good, 
it would not now be in this case, be- 
cause the fact that the notary had 
an interest in the bank does not 
render him incompetent as a witness 
against the parties to the bill in 
suit.”’ 

From what little authority there 
is on the subject, therefore, it seems 
apparent that the courts in estab- 
lishing rules governing the compet- 
ency of the notary public, hold him 
incompetent to take and certify the 
acknowledgment of a mortage run- 
ning to a corporation of which he 
is a stockholder, while at the same 
time, they hold that he is competent 
to protest paper belonging to the 
corporation of which he is such 
stockholder. In these latter cases 
the notary is looked upon as sort of 
an official witness for the convenient 
establishment of a fact, and his pro- 
prietary interest in the -protested 
paper does not seem to be regard- 
ed as a sufficient reason for disqual- 
ifying him from establishing, as a 
notary, the fact of its dishonor and 
protest, which forms the basis for 
enforcing payment from the parties 
contingently liable on the paper. 
Whether there is any good reason 
for the distinction, wherein the no- 
tary is held competent in such cases, 
but incompetent where his official 
act is in the certification of an ac- 
knowledgment of a mortgage in 
which he has a proprietary interest, 
we shall not now go into. We are 
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simply stating the rules, now, with- 
out any discussion of their underly- 
ing reasons. 

In a few of the states, notarial 
disqualification statutes have been 
passed, which have the effect of mak- 
ing the notary who is an officer, 
and sometimes a stockholder, incom- 
petent to protest paper belonging to 
his bank. 

In Indiana the statute provides that 
whoever, “while holding any lucrative 
office, acts as a notary public, or, 
being an officer or employe in any 
bank, corporation or association 
possessed of banking powers, acts as 
a notary public in the business of 
any such bank, corporation or asso- 
ciation” shall be fined, imprisoned, 
etc. And a further provision is made 
that ‘‘no person being an officer in 
any corporation or association, or in 
any bank possessed of any banking 
powers, shall act as notary public 
in the business of such bank, cor- 
poration or association. No person 
holding any lucrative office shall be 
a notary public, and his acceptance 
of any such office shall vacate his 
appointment as notary.” 

This statute seems to be aimed at 
officers and employees rather than 
at stockholders. We shall not here 
attempta discussion whether it would 
disqualify a stockholder of a bank, 
not an officer, from protesting the 
bank’s paper. 

In Ohio the statute provides that 
‘‘no banker, broker, cashier, direct- 
or, teller or clerk of any bank, 
banker or broker, or other person 
holding any official relation to any 
bank, banker or broker, shall be 
competent to act as notary public 
in any matter in which said bank, 
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banker or broker is in any way in- 
terested.” Here, again, a stockhold- 
er of a bank, not an officer, is not 
directly mentioned, unless he could 
be regarded as a banker; but the 
general purport of this statute is 
to exclude everybody connected with 
a bank from acting as notary in 
its affairs. 

In Pennsylvania, ‘“‘no person being 
a stockholder, director, cashier, tel- 
ler, clerk or any officer in any bank 
or banking institution, or in the em- 
ployment thereof * * * shall at 
the same time hold, exercise or enjoy 
the office of notary public.’’ So 
much of this prohibition as applies 
to clerks or tellers in banks has 
been repealed as to certain counties. 
Here, clearly, a stockholder is dis- 
qualified from protesting the bank’s 
paper. 

In Rhode Island the statute pro- 
vides that ‘‘no protest of any note, 
draft or check shall be made by any 
notary public who is the president, 
cashier, director, clerk or agent of 
any bank or institution for savings, 
wherein such note, draft or check 
has been placed for collection or has 
been discounted.’’ Here, again, a 
stockholder, not an officer or direct- 
or or clerk or agent, is not included 
in the prohibition, but its general in- 
tent is so plain to exclude every 
one connected with the bank from 
the president down to the messenger 
from acting as notary in its affairs, 
that a protest made by a stockhold- 
er of a Rhode Island bank of paper 
either owned by the bank or held 
by it for collection, would probably 
have a hard time passing muster 
before the courts of the state. 
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THE NATIONAL BANK OF COMMERCE. 


The history of American finance 
does not show a more notable in- 
stance of successful banking than is 
seen in the rise and progress of the 
National Bank of Commerce of St. 
Louis. Conceived in the darkest 
hours of the great western blizzard 
panic of 1857, its first years were 
spent in the gloom of commercial 
depression and the ordeals of civil 
war, only to find it a strongly equip- 
ped institution at the end of its first 
ten years of existence. In the next 
ten years its resources were more 
than doubled, in the face of the fact 
that the panic of 1873 had in the 
meantime swept the country. The 
ten years ending with 1887 saw them 
considerably more than _ trebled, 


while in the fourteen years that have 
since elapsed they have increased 


more than five fold. In the forty- 
five years of its existence it has 
grown from a small bank with the 
meagre capital and surplus of $8,- 
838, to a giant institution with 
capital and surplus amounting to 
$15,000 ,000 and resources reaching 
a total of $69,000,000, making it 
the largest bank west of the Missis- 
sippi river, and the strongest bank in 


Year. Capital & Surplus. 
1857 x. 8,838 
1867 422,237 
1877 1,039,036 
1887 2,023,775 
1899 8,121,520 
1902 15,192,767 


point of liability to depositors in 
the United States, 

Such a phenomenal growth, along 
with such substantial strengthening 
of credit and equipment, is unparal- 
leled in the banking history of the 
country. Other institutions have 
grown as rapidly, but none has ap- 
proached it in the matter of ampli- 
fying its security in proportion to the 
increased risk of its patrons. This 
has been the policy of the bank 
from its inception, and it has made 
it the pride of the great West and 
one of the most solid pillars in the 
financial structure of the nation. 

The remarkable growth of the in- 
stitution is best seen in the compar- 
ative statement below.* 

The table carries with it its own 
analysis, and no abstract treatment 
can add to its weight. There is, 
however, a most interesting feature 
of the bank’s growth which is not 
embodied in the statement. From 
December, 1896, to September, 1902, 
its deposits have increased from $3,- 
350,000 to $47,728,596.62. This 
remarkable showing very strongly 
emphasizes the growing importance 
of St. Louis as a financial centre, 


Resources. 
38,226 
1,265,609 
2,744,519 
9,366,460 
36,674,363 
69,201,006 


Deposits. 

$ 29,387 $ 
843,372 
1,705,472 
7,342,684 
27,140,025 
47,728,596 
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and indicates the part the National 
Bank of Commerce has played in 
that advancement. 

The aggregate amount of cash 
dividends paid by the institution 
during the forty-five years of its ex- 
istence amounts to $5,417,500—in- 
cluding a stock dividend of $300 per 
share paid January 1, 1870. The 
original shareholders have received 
an average of 36 per cent. per annum 
on their investment, a showing 
which has few parallels in modern 
finance. 

The National Bank of Commerce 
is noted for the great length of ser- 
vice of its officersand employes. Mr.W 
H. Thompson, the President, has held 
the office since April, 1883, while the 
office of Cashier was held for twenty- 
two years by Mr. J. C. Van Blar- 
com. Upon the election of Mr. Van 
Blarcom to the Vice-Presidency in 
January, 1899, Mr. B. F. Edwards 
became his successor, Mr. Edwards 
having previously served as Assist- 
ant Cashier since January, 1892. 
The present Assistant Cashiers are 
Messrs. J. A. Lewis, C. L. Merrill and 
W. B. Cowen. 

The bank has just completed one 
of the finest buildings in the coun- 
try, at a cost of $850,000. It is of 
steel with Maine granite and terra 
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cotta trimmings, and is after a 
classic design by Isaac S. Taylor. 
The bank will occupy the first two 
floors, basement and half of the 
upper floor, where it will have a 
greater area of floor space, more 
modern conveniences and a _ better 
general equipment than any bank in 
the United States. An excellent view 
of the building is herewith pre- 
sented. 

The bank is controlled by one of 
the strongest business elements in 
the entire West, as the following list 
of its Board of Directors will sliow: 

Jas. W. Bell, M. M. Buck, Geo. O. 
Carpenter, Nathan Cole, Sam’l M. 
Dodd, Benj. Eiseman, Jno. A. Holmes, 
F. E. Marshall, Thos. H. McKittrick, 
John Nickerson, H. C. Pierce, H. S. 
Priest, Corwin H. Spencer, E. C. Sim- 
mons, L. B. Tebbetts, W. H. Thomp- 
son, J. C. Van Blarcom, Chas. G. 
Warner. 


Following are the officers ; 


W. H. Thompson, President. 

J.C. Van Blarcom, Vice-President. 
F. E. Marshall, Vice-President. 
John Nickerson, Vice-President. 

B. F. Edwards, Cashier. 

J. A. Lewis, Assistant Cashier. 

C. L. Merrill, Assistant Cashier. 
W. B. Cowen, Assistant Cashier. 
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THE MERCANTILE TRUST COMPANY, OF ST. LOUIS. 


Of the successful financial institu- 
tions in the country which began 
business within the last half a de- 
cade, one of the first in rank is the 
Mercantile Trust Company of St. 
Louis. Organized in November, 1899 
out of the old Anderson-Wade 
Realty Co., with a capital of $750,- 
000 and a surplus of $800,000, the 
first eighteen months had barely 
elapsed ere the capital was doubled 
and the surplus increased to $2,000,- 
000. On June 2, 1902, the capital 
was again doubled, making it $3,- 
000,000, and the surplus was in- 
creased to $6,500,000, giving the 
company an available capital of $9,- 
500,000. It now has a line of de- 
posits amounting to nearly $7,000,- 
000 and total resources aggregating 
over $16,000,000, making it one of 
the strongest corporations in the 
West. 

The management will not permit 
this rapid rise to be called phenom- 
enal, They say it is but the neces- 
sary outgrowth of certain conditions 
—the work of supplying the public 
with something the public needed. 
The beginning of the Company’s 
business was upon a most solid foun- 
dation, and it was only natural that 
it should attract a collateral back- 
ing that would inspire the full limit 
of public confidence. These facts, 
coupled with the work of an able, 
conservative management, fully ac- 
counts for the institution’s wonder- 
ful success. 

The Company 


recently became 


quartered in its splendid new build- 
ing at the corner of Eighth and 
Locust Streets. It is of classic de- 
sign, and is of the very highest order 
of bank architecture. The accom- 
panying view gives an idea of the 
exterior. The interior, in addition 
to embracing every modern utility 
and appliance for the facilitation of 
business and convenience of custom- 
ers, is one of the handsomest, and 
withal one of the most cheerful bank- 
ing rooms in America. The main 
banking room and the officers’ and 
directors’ rooms and the conference 
rooms, are finished in marble, onyx, 
brass and other ornamental effects, 
and an air of comfort, convenience, 
and solidity everywhere prevails. 
The basement is occupied by the huge 
vaults of the institution, which are 
as nearly impregnable to fire and as- 
sault as steel and science and skill 
can make them. 

Following are the officers: 

Festus J. Wade, President; Corwin 
H. Spencer, Lorenzo E. Anderson 
and Jonathan Rice, Vice-Presidents; 
George H. Wilson, Treasurer; Wil- 
liam Maffitt and John H. Kruse, 
Assistant Treasurers; C. H. McMil- 
lan, Secretary; J. B. Moberly, Asst. 
Secretary; Jacob Klein, Counsel; 
Virgil M. Harris, Trust Officer; A. V. 
Reyburn, Manager Safe Deposit De- 
partment. 

Following are the directors: 

Lorenzo E. Anderson, Vice-Presi- 
dent; George Warren Brown, Presi- 
dent, the Brown Shoe Co.; James 
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W. Bell, President St. Louis Safe De- 
posit & Savings Bank; Paul Brown, 
Resident Director Continental To- 
bacco Co.; James G. Butler, Capi- 
talist; James Campbell, Banker; 
Gustav Cramer, President G. Cra- 
mer Dry Plate Co.; L. D. Dozier, 
Manager Dozier Bakery; C. F. Gauss, 
President Gauss-Langenberg Hat 
Co.; Henry Griesedieck, Jr., Presi- 
dent National Brewery Co.; Emerson 
McMillan, Banker, New York City; 
C. H. McMillan, Secretary; William 
Maffitt, Assistant Treasurer; George 
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D. Markham, W.H. Markham & Co., 
Insurance; Dan. C. Nugent, Vice. 
President B. Nugent & Bro. D. G. 
Co.; Vale Reyburn, Attorney-at-Law; 
Jonathan Rice, Vice-President Rice- 
Stix Dry Goods Co.; Harry Scullin, 
Pres’t Scullin-Gallagher Iron & Steel 
Co.; Corwin H. Spencer, Capitalist; 
Joseph Spiegelhalter, Physician; J. 
S. Sullivan, President John S. Sulli- 
van Saddle Tree Co.; Festus J. Wade, 
President; D. D. Walker, President 
Ely & Walker Dry Goods Co.; Geo. 
G. Wilson, Treasurer. 





THE THIRD NATIONAL BANK OF ST. LOUIS. 


An institution conducted upon the 
highest plane of modern banking and 
financiering is the Third National 
Bank of St. Louis. With such thor- 
ough-going executivechiefs as Messrs. 
C. H. Huttig, the president, and G. 
W. Galbreath, the cashier, receiving 
the backing and co-operation of a 
Board of Directors composed of level- 
headed business men and sagacious 


Capital. Surplus. 


$1,000,000 


July 14, 1896 


$221,220.13 


capitalists, all working in perfect har- 
mony’ on safe, conservative lines, 
there is naught to expect but rapid 
and substantial progress. This has 
been even more than realized, the 
growth of the bank during the past 
six years being nothing short of the 
phenomenal. The following compara- 
tive statement tells the story in 
stronger terms than mere words on 
paper : 


Deposits. Loans. Total. 


$2,635,785.47 $3,888,291.78 


July 15, 1897 
July 15, 1898 
July 15, 1899 
July 15, 1900 
July 15, 1901 
Sept. 15, 1902 


1,000,000 
1,000,000 
1,000,000 
1,000,000 
2,000,000 


2,000,000 


159,756.55 
190,726.42 
233,989.57 
323,01 5.67 
1,068,293.13 
1,269,148:71 


4,702,461,55 
6,705,906.83 
11,002,016,72 
10,958.409.47 
15,107,095 97 


17,243,825.00 


3,621,798.59 
4,764,661.51 
6,261,952.98 
6,041,97 5.96 
9447 ,272.40 
12,496,129.62 


6,188,968.10 
8,207, 133-25 
12,548,706.29 
13,281,519.04 
20, 167,389.10 


22,512,973.71 























LEGAL DECISIONS. 


BANKING LAW. 


i. IS Department embraces all the newly decided cases of importance to bankers, bank coun- 
sel and bank directors. The experiences they disclose are likewise worthy the caretul 
attention and study of the merchant, the depositor and the bank student seeking advancement. 


1. Tomlinson, Stafford & Co issued 
their check on the Union Stock Yards 
Bank of St. Paul for the sum of $600, 
payable to one Holton, who indorsed the 
same in blank, and presented it to de- 
fendant for payment. Defendant cashed 
it, and immediately sent it to plaintiff, 
at Chicago, its correspondent at that 
place, for collection and remittance. 
Upon the receipt of the check plaintiff 
credited defendant’s account with the 
amount thereof, and defendant subse- 
quently drew it out. Being unable to 
collect the check, plaintiff brought this 
action against defendant for money had 
and received. ‘The evidence is examined 
and considered, and /e/d sufficient to sus- 
tain the findings of the trial court to the 
effect that by plaintiff's failure properiy 
to protest the check for payment the in- 
dorser and drawer thereof were discharged 
in consequence of which defendant was 
damaged prima facie to the full amount of 
the same. 

2. Plaintiff was defendant’s agent for 
the collection of the check, and was 
bound to exercise reasonable care and 
diligence to protect all the rights of de- 
fendant in respect to the liability of the 
indorser and drawer thereof; and a fail- 
ure to exercise such care released defend- 
ant from liability to plaintiff. 

3. The measure of damages in such 
cases is, prima facie, the face value of the 
check, subject to reduction and mitiga- 
tion, however, by a showing of insolvency 
of the persons discharged from liability, 
Or other fact showing no damages in 


Further information regarding any case published herein, will be furnished on application. 
COLLECTION OF CHECK. 


Duty of collecting bank—Failure to protest—Release of drawer and indorser— 
Measure of damages. 





Fort Dearborn National Bank of Chicago v. Security Bank of Renville, supreme court 
of Minnesota, July 5, 1902. 








point of fact. Solvency is ordinarily 
presumed, and the burden is upon him 
who asserts the contrary to prove it. 

4. In an action for money had and re- 
ceived, where the complaint alleges no. 
facts upon which plaintiff relies for re- 
covery, but only that plaintiff paid out 
for the use and benefit of defendant, and’ 
at his request, a specified sum of money, 
the defendant may, on the trial, under a 
general denial, offer any evidence at his. 
command to contradict, explain, or avoid 
the facts proven by plaintiff. 

(Syllabus by the court.) 


Appeal from district court, Renville 
county; Gorham Powers, Judge. 

Action by Ft. Dearborn National Bank 
against the Security Bank of Renville. 
Judgment for defendant. From an or- 
der denying a new trial, plaintiff appeals. 
Affirmed. 


Brown, J. Action to recover for 
money had and received. Defendant 
had judgment in the court below, and 
plaintiff appeals from an order denying 
its motion for a new trial. 

The facts are as follows: On Decem- 
ber 17, 1896, the firm of Tomlinson, Staf- 
ford & Co. issued their check for the sum 
of $600, payable to one E. M. Holton. 
Holtor indorsed the check in blank, and 
presented it to defendant bank, and re- 
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ceived the amount thereof in money. De- 
fendant forwarded the check to plaintiff, 
its correspondent in the city of Chicago, 
and plaintiff received the same in due 
course of mail, for collection and remit- 
tance, on December 21, 1896. Upon the 
receipt of the check plaintiff credited de- 
fendant’s account to the amount thereof, 
and defendant subsequently checked the 
same out in due course of business. On 
December 22d plaintiff forwarded the 
check to the Bank of Minnesota, at St. 
Paul, to be by it presented to the Union 
Stock Yards Bank of the same city, upon 
which it was drawn, for payment. At 
about the time the Bank of Minnesota re- 
ceived the check it closed its doors and 
was placed in the hands of receivers. The 
Union Stock Yards Bank also closed its 
doors at about the same time, and was in 
charge of the state bank examiner. After 
an attempt to protest the check for non- 
payment by a notary publicin the employ 
of the Bank of Minnesota, and also of the 
receivers in charge of its affairs, the same 
was returned to plaintiff on February 28, 
1897. Plaintiff subsequently brought an 
action upon the check against a co-part- 
nership in Chicago known as Tomlinson, 
Stafford & Co., claiming therein to own 
the check; but upon learning that the firm 
was not the drawer of the check, dismissed 
the action. Subsequently, on February 
1, 1go1, this action was brought against 
defendant to recover for money had and 
received, the theory of the action being 
that, as plaintiff had paid the check to 
defendant, and had been unable to collect 
the same, defendant was bound to reim- 
burse it. So far as the record discloses, 
the business relations between the two 
banks continued after this transaction un- 
til some time in the year 1898, when they 
were wholly severed; but it does not ap- 
pear that prior to severance of such rela- 
tions plaintiff ever charged the amount of 
the check back to defendant upon its 






books. The trial court found as facts 
that the allegations of the complaint were 
not true. 

Two questions are presented for our 
consideration: (1) Whether the evidence 
introduced by defendant in support of its 
defense was admissible under the plead. 
ings; and (2) whether the evidence is suf. 
ficient to sustain the findings of the trial 
court, 

1. The action is to recover for money 
had and received. The complaint al- 
leges in general terms that plaintiff paid 
out for the use and benefit of defendant, 
and at defendant’s request, the sum of 
$600. No facts are alleged showing upon 
what the cause of action is based The 
answer was a general denial. We think 
the ordinary rule that, where the com- 
plaint fails to disclose the facts in refer- 
ence to plaintiff's cause of action, the de. 
fendant may, under a general denial, 
introduce any evidence which tends to 
contradict, explain, or avoid the facts 
proven by plaintiff on the trial, applies to 
this case. The rule that applies in actions 
to recover real or personal property, 
where the complaint alleges title in gen- 
eral terms. In such cases defendant is 
not required to anticipate what facts 
plaintiff will rely upon at the trial. 

2. Plaintiff having received the check 
in the ordinary course of business for col- 
lection was in duty bound to exercise 
diligence and reasonable care to collect 
it, properly to protest the same, if neces- 
sary, sO as to charge the payee, who had 
indorsed the same in blank, and the 
drawer with liability. Plaintiff was de- 
fendant’s agent for that purpose, and was 
liable for all damages resulting from its 
failure to exercise due care in that re- 
spect. Having transmitted the check to 
the Bank of Minnesota for collection, 
plaintiff made that bank its agent, and 
was liable for its neglect. Streissguth v. 
Bank, 43 Minn. 50; Boone, Banking, 204; 
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Exchange Nat. Bank v. Third Nat. Bank, 
112 U. S. 276; Naser v. Bank, 116 N. Y. 
492. Any neglect on the part of plain- 
tiff, or its agent, the Bank of Minnesota, 
to take proper steps to charge the indor- 
ser, or drawer, which resulted in their 
release, operated, in contemplation of 
law, injuriously to defendant, for which 
it would be entitled to damages. That 
the evidence is fully sufficient to sustain 
the finding of the trial court to the effect 
that the indorser and drawer of the check 
were released by the failure and neglect 
of plaintiff properly to protest the check 
is very clear. While there was an at- 
tempt to present the check for payment 
by the notary public in the employ 
of the Bank of Minnesota, the evidence is 
clearly insufficient to show that the same 
was duly protested, and the court was 
warranted in finding that the indorser 
and drawer were released. Such being 
the case, it follows that plaintiff cannot 
recover. 

It is urged, however, that it was in- 
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cumbent upon defendant to show that it 
suffered some actual damage by reason 
of the neglect of plaintiff; that defendant 
should have shown that the drawer of the 
check and the indorser were solvent; and 
that their release resulted, in consequence, 
injuriously to defendant. But the bur- 
den of proof upon this subject was with 
plaintiff. Solvency is ordinarily presumed 
and the burden to prove the contrary ts 
upon the party who asserts it. Grosse v. 
Cooley, 43 Minn. 188. In this case the 
burden was upon plaintiff to show that 
the drawer of the check and the indorser 
were insolvent, and that defendant in 
fact suffered no damage by their release 
and discharge from liability. The dam. 
ages suffered in cases of this kind are 
prima facie the face value of the check, 
subject to reduction and mitigation by 
evidence offered for that purpose. West 
v. Bank, 54 Minn. 466; Borup v. Ninin- 
ger, 5 Minn. 523. 

It follows that the order appealed from 
must be affirmed. It is so ordered. 





BONA FIDE HOLDER—PATENT RIGHT NOTE—GEORGIA., 


Parr v. Erickson, supreme court of Georgia, July 18, 1902. 


1. Abona holder of anegotiable promis- 
sory note, purchased for value and before 
maturity, is protected against the defense 
that the note was without consideration. 

2. Where a negotiable note, payable at 
a future date, was indorsed by the payee 
to the plaintiff, in the absence of proof to 
the contrary, the law will presume that 
the plaintiff took before maturity, for 
value and without notice. 

3. Where, in defense to a suit upona 
note, the defendant pleads that the plain- 
tiff purchased after maturity, and there is 


no evidence to sustain the plea, a verdict 
in favor of defendant is contrary to law. 

4. A note given for a patent right, but 
not expressing upon its face its consider- 
ation, is not void under the act of 1897 
(Van Epps’ Code Supp., § 6650 et seq.), 
and the principles above announced as to 
bona fide purchasers are applicable to 
such a note (Smith v. Wood, 111 Ga. 
221). It is only where the consideration 
is expressed in the note that the indorsee, 
before maturity and for value, takes it 
subject to all defenses. 
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ACCEPTANCE. 


Draft on bank—Liability of drawee on telegraphic acceptance. 


Guthrie National Bank v. Dosbaugh, et al., supreme court of Oklahoma, 
July 17, 1902. 


1. A bank which induces another bank 
to honor the draft of a third person so 
that he may pay a debt due his creditor 
cannot be heard to say that the maker of 
the draft did not owe his creditor the 
amount of the draft, even though the 
authority to honor the draft was limited 
to the amount due from the maker of the 
draft to his creditor, when the only per- 
sons from whom the paying bank could 
ascertain the amount due were the maker 
of the draft and his creditor, and they 
each represented that the amount of the 
draft was the amount of the debt. 

(Syllabus by the Court.) 


Error from district court, Logan coun- 
ty; before Justice John H. Burford. 

Action by John Dosbaugh and another 
against the Guthrie National Bank. Judg- 
ment for plaintiffs, and defendant brings 
error. Affirmed. 


BurweEL.l., J. One J. J. Wilson owned 
several hundred cattle, which were located 
in the state of Kansas. Peter O'Connor, 
assisted by H. H. Hagan, bought these 
cattle from Wilson, and paid him $1,500 
on the purchase price, and was to pay the 
balance on delivery. When Hagan and 
O’Connor went to get the cattle, a dispute 
arose between them and Wilson as to the 
terms of the contract of sale, and Wilson 
refused to make delivery, and Hagan and 
O’Connor claim that he also re- 
fused to return the $1,500. The fact of 
this controversy was made known to the 
defendant in error, Dosbaugh’s Bank, but 
finally Hagan and O’Connor agreed to 
accede to Wilson’s demands, and Hagan 
drew a draft on the Guthrie National 


Bank of Guthrie, O. 
with which to pay for the cattle 
draft was as follows: 


T., for the money 
This 


“* Dosbaugh’s Bank, Cedarvale, Kansas. 
October 6th, 1898 Pay to the order of 
Dosbaugh’s Bank, $10,268.40, ten thou- 
sand two hundred and sixty-eight and 4o- 
100 dollars, value received, and charge to 
account of [Signed] H. H. Hagan. To 
Guthrie National Bank, Guihrie, 0. 'T.” 


On the face of this draft also appear 
the following memoranda: ‘‘ For pay- 
ment of 400 steers, sold to Peter ©’Con- 
nor.” Before accepting the draft and 
advancing the money on it, Dosbaugh’s 
Bank sent the following message to the 
Guthrie National Bank: 


* Cedarvale, Kansas, October oth, 1898. 
To Guthrie National Bank, Guthrie, O. T. 
Is H. H. Hagan’s check good for ten 
thousand five hundred dollars? Answer 
at once. [Signed] Wosbaugh’s Bank.” 


The Guthrie National Bank answered 
this message in the following language: 


‘Guthrie, O. T., Oct. 6th, 1898. —_ Dos- 
baugh’s Bank, Cedarvale, Kansas. Ha- 
gan’s check for balance due Wilson is 
good. [Signed] Guthrie National Bank.” 


Upon receipt of this reply, Dosbaugh's 
Bank gave to Wilson a certificate of de- 
posit for the amount of the draft, and the 
cattle were then delivered to Hagan and 
O’Connor. Dosbaugh's Bank forwarded 
the draft to its correspondent in Kansas 
City, and it sent it to a bank in Guthrie 
for collection, but, when the Guthrie 
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Bank presented the draft to the Guthrie 
National Bank for payment, the latter 
refused to pay it, and the draft then went 
to protest. Subsequently, by an arrange- 
ment between all of the parties, the 
Guthrie National Bank paid on the draft 
the sum of $9,724.40, and Dosbaugh’s 
Bank then commenced this action in the 
district court of Logan county for the dif- 
ference between that amount and the face 
of the draft, with interest. Judgment 
was rendered for the plaintiff for $617.92, 
and the defendant appealed. 

It is contended by the plaintiff in error: 
(1) That the $617.92 was without consid 
eration; that Hagan and O’Connor were 
compelled to agree to pay Wilson that 
sum in addition to the amount that was 
actually due him under the contract, or 
lose the $1,500 which they had actually 
paid; and (2) that the message sent by 
the Guthrie National Bank to Dosbaugh’s 
Bank limited the liability of the Guthrie 
National Bank to the amount due from 
©’Connor to Wilson under the original 
contract. 


We cannot agree with counsel for ap- 
pellant that there was no consideration 
for the $617.92 in controversy. The draft 


was not payable to Wilson. If it had 
been, then it may be that so long as Wil- 
son remained the owner thereof Hagan 
could stop payment and litigate that 
question; but the draft was payable to 
Dosbaugh’s Bank, and the proceeds of it 
paid to Wilson by direction of Hagan, 
which was equivalent to paying it to 
Hagan himself. Now, as to the telegram 
sent by the Guthrie National Bank, the 
language was, “ Hagan’s check balance 
due Wilson is good.” In construing this 
message and the legal effect to be given 
it, the court should take into considera- 
tion the facts and circumstances sur- 
rounding it as disclosed by the record. 
The Guthrie National Bank had given a 
letter of credit to the amount of $10,500, 
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addressed to Wilson. When Mr. Hagan 
went to get the money at- Dosbaugh’s 
Bank he exhibited this letter of credit, 
but it was not addressed to that bank ; 
hence the message from Dosbaugh’s Bank 
to the Guthrie National Bank asking if 
Hagan’s check for $10,500 was good. It 
was intended by all of the parties that 
Dosbaugh’s Bank should advance the 
money to close this deal. The Guthrie 
National Bank was assisting Hagan, 
and it understood that he was buying 
these cattle from Wilson for O’Connor, 
but it did not know the exact amount due 
Wilson on the deal. Otherwise it would 
have wired the exact amount for which 
it would honor Hagan’s check. And this 
theory is borne out by the letter of credit 
given to Hagan. It was as follows: 


‘Guthrie National Bank, Guthrie, O. 
T., October 6th, 1898. Jerome Wilson, 
Cedarvale, Kansas—Dear Sir: Mr. H. 
H. Hagan made arrangements with this 
bank to pay his check for the balance due 
you on the O’Connor cattle deal with you. 
We do not know just the amount due you, 
but about $10,500 will be his check, 
Yours resp. [Signed] J. W. Mc. Neal. 
President.” 


The only way that Dosbaugh’s Bank 
could know the amount due on this deal 
was from reading this letter which Hagan 
exhibited to its officers, and by what Wil- 
son, Hagan and O’Connor told the officers 
of the bank; and this fact was known to 
the Guthrie National Bank when it wired 
the message on October 6th. From this 
letter it will be seen that the Guthrie Na- 
tional Bank expected the check to be for 
about $10,500, and even if Hagan and 
O’Connor had previously purchased these 
cattle for less money than they finally had 
to pay for them, under all of the circum- 
stances of this case the Guthrie National 
Bank should pay the full face of the draft. 
The letter of credit which it gave Hagan, 
together with the message sent by it, un- 
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doubtedly induced the officers of Dos- 
baugh’s Bank to believe that Hagan had 
a right to check on it for at least $10,500. 

The judgment of the trial court is 
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hereby affirmed at the cost of appeliant. 
Ali the justices concurring except Bur- 
FORD, C. J., who presided at the trial 
below, not sitting, and Irwin, J., absent. 


NEGOTIABLE NOTE AND MORTGAGE. 


Note secured by mortgage—Indorsement by payee without recourse—Rights of pur 
chaser for value before maturity to enforce free from defenses—Negotiability 
of note not affected by agreement in mortgage to pay insurance and 
taxes, or giving mortgage option to declare whole debt due, 
if insurance and taxes not paid. 


Consterdine v. Moore and Bank of Miller, supreme court of Nebraska, July 1, 1902. 


1. The indorsement upon a note as fol- 
lows: ‘Pay to the order of * * * 
without recourse,” made and signed by 
the payee—does not destroy the negotia- 
bility of the note, in the hands of an in- 
nocent purchaser for value, in the regular 
course of business. 

2. If the maker of a negotiable note 
pays the same to one who does not and 
cannot produce the paper, he thereby as- 
sumes the burden of proving that the 
party to whom he pays the money is the 
owner of the paper, or the authorized 
agent of the owner to receive the money 
for him. 

3. The agreement, in a mortgage, to 
pay insurance premiums and taxes on the 
property mortgaged, will not render the 
note which it is given tosecure, nonnego- 
tiable, nor will the agreement that, if the 
mortgagor fails to pay such insurance 
and taxes, the mortgagee may declare the 
whole debt due and payable at once, or 
may elect to pay the same and declare the 
whole debt due. 

(Syllabus by the Court.) 


Appeal from district court, Dawson 
county; Sullivan, Judge. 

Action by J. Consterdine against 
Thomas E. Moore and others. Judgment 
for plaintiff, and the Bank of Miller ap- 
peals. Affirmed. 


Sepcwick, J. This action was begun 
in the district court of Dawson county to 
foreclose a real estate mortgage. There 


was a decree foreclosing the mortgage, 
and the defendant has appealed. 

The note and mortgage were executed 
by the defendant Thomas E. Moore and 
wife to the Globe Investment Company. 
The defendant Bank of Miller afterwards 
bought the mortgaged property subject 
to the mortgage, and now defends in this 
case. Soon after the note and mortgage 
were executed and delivered the payee, 
the Globe Investment Company, sold the 
papers to parties who afterwards, and be- 
fore the note became due, sold and as- 
signed them to the plaintiff. Afterwards 
the defendant bank paid the mortgage 
note in full to the original payee, the 
Globe Investment Company, but payment 
has not been made to this plaintiff. The 
indorsement on the note was: “ Pay to 
the order of without recourse. Globe 
Investment Company. J. Lowell Moore, 
Treasurer.” 

The first contention is that the plaintiff 
is not entitled to protection as an innocent 
bona fide indorsee under this indorsement. 
This contention cannot be sustained. A 
blank indorsement, until it is filled up 
and made special, is equivalent to a bill of 
exchange payable to bearer. Everett v. 
Tidball, 34 Neb. 806; 2 Rand. Com. 
Paper (2d Ed.) 705, and cases cited. The 
holder may, at his option, complete the 
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indorsement by inserting the name of the 
indorsee; and this he can do either before 
or after he brings suit thereon. Evans v. 
Gee, 11 Pet. 80; Maxwell v. Vansant, 46 
Ill, 58; 1 Rand. Com. Paper, 181. The 
holder, in filling the indorsement, may 
write any words over the name of the 
indorser which do not enlarge his liability 
as indorser, To fill the blank with the 
name of the indorsee would restrict the 
present indorsement, and is not necessary 
to the negotiability of the note. 

The case of Gaylord v. Bank, 54 Neb. 
104, is cited as holding a different doc- 
trine. In that case a stranger to the 
paper, who had the note in his possession 
as agent of the payee, wrote on the back 
of the note, ** Pay to the order of,’’ and 
sent it the payee, advising her to sell the 
note and invest the proceeds, and repre- 
senting to her that he would sell the note 
forher, and make a more profitable invest- 
ment of the proceeds. She thereupon wrote 
her name under the words indorsed on the 
note, and returned it to the agent, who 
deposited the same as a collateral secu- 
rity for indebtedness of the copartnership 
of which he was a member, and did not 
account to his principal for the proceeds. 
In an action for conversion, brought 
against the bank by the payee to recover 
the value of the note, it was held that 
instructing the jury to find a verdict for 
the defendant was error. This conclusion 
might be justified on the ground that, in 
view of the peculiar form of the indorse- 
ment, the circumstances surrounding the 
transaction would furnish sufficient evi- 
dence of notice to the bank to require 
that issue to be submitted to the jury. In 
the case at bar the proof is clear that the 
payee sold the note in the regular course 
of business, indorsed its name thereon, 
and delivered it to the purchaser. Under 
such circumstances, there is no reason for 
holding that the incomplete special in- 
dorsement written by the payee over its 


703 


name would affect the negotiability of the 
note in the hands of subsequent holders. 
2. It is also contended that the evidence 
establishes that the Globe Investment 
Company, at the time the defendant bank 
paid the money, “was the agent of the 
plaintiff to collect and receive money.” 
The defendant having paid the money to 
one who did not and could not pro- 
duce the note, he has thereby assumed 
the burden of showing that the party to 
whom he paid the money was the owner 
of the paper, or the authorized agent of 
the owner to receive the money for him. 
The payee, the Globe Investment Com— 
pany, sold the paper to John Stuart & 
Co., Limited, of England, who in turn 
sold it to this plaintiff. There is consider- 
able evidence in the record in regard to 
the business relations of the Globe In 
vestment Company and John Stuart & 
Co., Limited, and of the course of busi- 
ness between them, and it is earnestly 
insisted that the Globe Investment Com- 
pany was the agent of John Stuart & Co. 
in the collection of its loans in general, 
and particularly in relation to the loan in 
question ; and it is shown that John 
Stuart & Co., several months be- 
fore this paper became due, instructed 
the Globe Investment Company to make 
collection of the paper; but it is not ne- 
cessary to determine the legal effect of 
the relations existing between these two 
companies, which was the controlling 
consideration in Stuart v. Stonebraker 
(Neb.) 88 N. W. 653. The evidence is 
not contradicted that this plaintiff 
bought the paper from John Stuart & 
Co., Limited, on the 27th day of March, 
1890, which was but a few months after 
the note was given, and that he held the 
paper himself until a short time before 
the note became due. He then took it 
to John Stuart & Co., Limited, and in- 
structed them to forward it for collection, 
They forwarded the note to Kidder, Pea- 
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body & Co., who presented it for pay- 
ment to the Globe Investment Company, 
and payment was refused. The evidence 
that this plaintiff was an innocent pur- 
chaser of the note, and that he never au- 
thorized the Globe Investment Company 
to make this collection for him, either 
directly or through John Stuart & Co., 
Limited, is abundantly sufficient to sup- 
port the finding of the trial court. 

3. The appellant in his brief urges that 
the note was not negotiable because of 
agreements, contained in the mortgage, 
that the maker should pay insurance pre- 
miums and taxes on the mortgaged prop- 
erty, and that, if the maker failed to pay 
in accordance with the terms of the paper, 
the mortgagee or its assigns might de- 
clare the whole debt due and payable at 
once, or might elect to pay the taxes and 
insurance, and even, in such case, might 
declare the whole debt due. The note 
and mortgage having been executed at the 
same time, and having been transferred 
together, they must be construed together, 
and the provisions of the mortgage relat- 
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ing to the indebtedness itself would ‘ave 
the same effect as though they were 
incorporated in the note; but the pro- 
visions referred to relate only to the 
security, which is collateral to the in- 
debtedness, and such provisions do not 
affect the negotiability of the note 
There is no agreement to pay the taxes 
that might be assessed upon the indebt- 
edness itself, nor any other provision 
which would render the amount of the 
indebtedness at the time of payment 
uncertain within the rule adopted by this 
court. In Stark v. Olsen, 44 Neb. 646, 
it was held that neither the provisions to 
pay attorney’s fee, nor that, if default be 
made in the payment of any interest cou- 
pon, the principal sum may at the option 
of the holder of the note become due and 
payable without further notice, would 
affect the negotiability of the note; and 
the provisions of this note are within the 
same rule. 


The decree of the district court is 
affirmed. 





NEGOTIABLE NOTE AND MORTGAGE. 


Note secured by mortgage—Negotiability of note not affected by agreement in mort- 
gage to pay taxes—Right of bona fide purchaser to enforce free from 
defense of payment to original payee and mortgagee. 


Garnett v. Myers, et al., supreme court of Nebraska, July 1, 1902. 


1. A note, and mortgage securing it, 
made contemporaneously, are to be con- 
strued together as to all persons charge- 
able with notice of their contents and 
their relation to each other. 

2. If the maker of a negotiable note 
pays the same to one who does not and 
cannot produce the paper, he thereby 
assumes the burden of proving that the 
party to whom he pays the money is the 
owner of the paper, or the agent of the 
owner authorized to receive the money 
for him, 

3. The agreement, in a mortgage, to 


pay “all the taxes and assessments levied 
upon said premises and all taxes and as- 
sessments levied upon the holder of the 
mortgage for and on account of the 
same,” will not render the note which it 
is given to secure non-negotiable. 


(Syllabus by the Court.) 


Appeal from district court, Antelope 
county; Robinson, Judge. 


Action by Jeremiah Garnett against 
James A. Myers, and others, Judgment 
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for defendants, and plaintiff 
Reversed. 


appeals. 


SepGwIicK, J. This action was brought 
to foreclose a real estate mortgage. The 
trial court found for the defendants, and 
entered a decree accordingly. The plain- 
tiff brings the record here on appeal. It 
is conclusively established by the evi- 
dence that on the 31st day of July, 1889, 
the defendants Myers and wife executed, 
and delivered to the Globe Investment 
Company, their note for $550, and the 
mortgage sought to be foreclosed to se- 
cure the payment of said note; that on 
the 19th day of September, 1889, the 
Globe Investment Company indorsed the 
note in blank, executed an assignment in 
blank of the mortgage, and for a valuable 
consideration, and in the usual course of 
business, sold said note and mortgage, 
and delivered the same, with said assign—- 
ment, to John Stuart & Co., Limited, who 
afterwards, in the same year, without 
further indorsement or assignment in 
writing in the same manner and for a 
valuable consideration, sold the note 
and mortgage, and delivered the same 
with the said assignments, to the plaintiff. 
The assignment of the mortgage was 
never filed for record, nor recorded, in 
the county where the land lies. After- 
wards, and before the payment herein- 
after mentioned, the mortgagors conveyed 
the mortgage premises to the defendant 
Henry Woerdhoff, subject to the mort- 
gage, who, in August, 1894, without any 
notice or knowledge that the Globe In- 
vestment Company had transferred the 
note and mortgage, paid the mortgage 
debt to said company. 

It is insisted that the contract upon 
which this action was brought is not ne- 
gotiable, and that, as the mortgagor had 
ho notice of the assignment, payment to 
the original mortgagee is a satisfaction 
ofthe claim. The note, otherwise in the 
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usual form of a promissory note, has the 
following memorandum upon its face : 


“ This note is secured by a first mort- 
gage on the N. W. } sec. 7, Tp. 23, R. 6 
west, 6th P. M., Antelope county, Ne- 
braska.”” 


And the mortgage contains, among 
other things, the following provisions: 


‘*The said parties of the first part 
hereby agree to pay all the taxes and as— 
sessments levied upon the said premises, 
and all taxes and assessments levied upon 
the holder of this mortgage for and on ac- 
count of the same, when the same are re- 
spectively due; and, if not so paid, the said 
party of the second part, or the legal holder 
or holders of said note, may, without fur- 
ther notice, declare the whole debt hereby 
secured due and payable at once, or may 
elect to pay such taxes or assessments; 
and the amount so paid shall be secured 
by this mortgage, and may be collected 
in the same manner as the principal debt 
hereby secured, with interest at the rate 
of ten per cent. per annum. But whether 
the legal holder or holders of said note 
elect to pay such taxes, assessments, or 
not, it is distinctly agreed that the legal 
holder or holders of said note may declare 
the debt hereby secured due, and imme- 
diately cause this mortgage to be fore- 
closed.” ° 


These two instruments, having been 
executed at the same time and transferred 
together, must be construed together. 
See Consterdine v. Moore (decided here- 
with); Association v. Moore, 40 Neb. 
686 ; Seiero v. Bank, 50 Neb. 612, The 
long-established and general rule is that, 
if the note is in form negotiable, a sale 
and transfer of the note transfers the 
mortgage; and a note secured by mort- 
gage may be negotiable, and the purchaser 
thereof may be an innocent purchaser and 
entitled to protection as such in the col- 
lection of his debt, whether by suit upon 
the note alone or by foreclosure of his 
securities. But the note and mortgage 
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are two contracts; that is, though executed 
at the same time, and construed together, 
they are to serve two purposes; one is to 
evidence the principal indebtedness and 
the other to secure its payment. Usually 
the note serves the one purpose and the 
mortgage the other. It is well settled in 
this state that, although a note is absolute 
in form, every provision affecting the 
same or the amount, manner of payment 
—that is, the contract, in regard to the 
indebtedness itself, contained in a mort- 
gage given to secure it, and made contem- 
poraneously—affects the note in precisely 
the same manner, and to the same extent, 
as though included with it on the same 
piece of paper, as to all persons chargeable 
with notice. 

One of the essential elements of nego- 
tiable paper is certainty as to the amount 
to be paid. Dan. Neg. Inst. § 53; Edw. 
Bills & N. § 153; Story, Promissory 
Notes, § 20; Rand. Com. Paper, § 104. 
So strictly have the courts adhered to 
this rule that it it has been held that a 
bill of exchange for the payment of a cer- 
tain sum with exchange is not negotiable. 
Culbertson v. Nelson (lowa) 61 N. W. 
854; Bank v. Feeney (S. D.) 80 N. W. 
186. While there is a conflict of authority 
as to the effect of the provisions for ex- 
change, such conflict does not arise from 
any diversity of opinion as to necessity 
of certainty of the amount to be paid, 
but, rather, from a difference of opinion 
as to whether such provisions rendered 
the amount uncertain. The question is 
not here involved, and is not decided. 

The agreement to pay taxes on the 
lands mortgaged, or to keep up the im- 
provements, or not permit or suffer waste 
thereon, or provisions of like nature con— 
tained in the mortgage, do not destroy 
the negotiability of the note, because 
they do not relate to the principal indebt- 
edness and do not render the amount 
thereof uncertain. Such provisions relate 
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to the security, which is collateral to the 
principal indebtedness, and are proper pro- 
visions of the mortgage as such to insure 
the maintenance of the security asorigin- 
ally given. It is insisted that the clause 
in question requires the maker of the note 
to payall taxes that may be levied against 
the holder of the note on the credit rep- 
resented by the note and mortgage. This 
indebtedness was to exist for five years 
from the date of the note. At the time 
it was made, no one could say with any 
degree of certainty how much taxes would 
be assessed upon the credit represented 
thereby. Such uncertainty destroys the 
negotiability of the instrument. Walker 
v. Thompson (Mich.) 66 N. W. 584; 
Brooke v. Struthers (Mich) 68 N. W. 
275; Lockrow v. Cline (Kan. App.) 46 
Pac. 720. If, in addition to the provisions 
of the security of the debt, the mortgage 
contains provisions relating strictly to 
the indebtedness itself, making the 
amount that the holder may demand 
thereon depend upon conditions that 
cannot be controlled by the holder, such 
uncertainty destroys the negotiability of 
the note in the hands of one who has 
notice of these conditions in the mort- 
gage. But the provision does not relate 
to the incebtedness. It is the agreement 
of the makers of the mortgage, and not 
of the maker of the note alone; and it is 
to pay ‘‘all taxes and assessments levied 
upon the holder of the mortgage for and 
on account of the same,” and not upon 
the credit represented by the note. 

The evidence shows that the mortgagee 
was a Massachusetts corporation, and was 
engaged in the business of negotiating 
loans in the various states, taking notes 
and securities therefor, to be sold in for- 
eign countries; and the provision was 
plainly intended to meet the conditions 
which obtain in some jurisdictions, where 
the taxes chargeable against lands are 
assessed against both mortgagor and 
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mortgagee in proportion to their several 
estates in the land. The effect of the 
provision would then be to maintain the 
securities intact, and would not affect the 
indebtedness itself. Agreements to pro- 
tect the security from taxes or other 
depreciation do not render the amount of 
the indebtedness itself uncertain. This, 
then, was a negotiable note, and payment 
to one who did not and could not produce 
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the note, without proof that the party to 
whom the payment was made was the 
owner of the paper or the agent of the 
owner authorized to receive the money 
for him, is no defense against the note in 
the hands of an innocent purchaser. The 
decree of the district court is reversed, 
and the cause remanded, with directions 
to enter a decree of foreclosure as praved. 
Reversed and remanded. 


SAVINGS BANK DEPOSIT. 


Lost book—Payment of deposit to wrong person—Forged order—Effect of by-laws 
and rules of bank—Negligence of bank—Responsibility to depositor. 


Ladd v. Augusta Savings Bank, supreme judicial court of Maine, July 15, 1902. 


1. If a comparison by the officers of a 
savings bank of the signature of the per- 
son falsely presenting a deposit book 
with the genuine ore of the depositor on 
file would be sufficient to prevent fraudu- 
lent imposition, then vayment to an im- 
postor without such comparison, and 
without requiring any proof of the iden- 
tity of the person demanding payment, 
other than the possession of the bank- 
book, is no defense to an action by a de- 
positor against the bank to recover his 
deposit. 

2. A by-law governing the relations of 
a savings bank with its depositors which 
states as the reason for its existence that 
“the officers of the institution may be 
unable to identify every depositor trans- 
acting business at the bank” is not ap- 
plicable to cases where the officers would 
be able to protect the interests of the 
depositor with the exercise of reasonable 
diligence. 

3. The adoption of rules, regulations 
and conditions which affect the contrac- 
tual relations between a savings bank and 
its depositors may be shown by their long 
use, with the knowledge and approval of 
the trustees, as well as by record of a for- 
ma! vote. 

4. The signature of a depositor thereto 
is not the only way to show his agreement 
to be bound by the rules and regulations 
of a savings bank. ‘The agreement may 
be evidenced by his conduct. 


5. The negligence of a depositor in a 
savings bank in losing his book does not 
excuse the officers of the bank from the 
exercise of reasonable care in taking pre- 
cautions to prevent payment to an impos- 
tor. This is true, notwithstanding the 
existence of a by-law in effect requiring 
immediate notice to the bank by the de- 
positor of the loss of his book. 

6. Payment by a savings bank to an 
impostor in the form of acheck on a com- 
mercial or national bank payable to the 
order of the real depositor does not ex- 
empt the savings bank from liability to 
the true owner of the deposit. 

7. As to forged orders, held that, un- 
der a by-law providing in effect that 
money be withdrawn by the depositor or 
by any other person duly authorized to 
receive it, the officers of the bank must 
decide upon the genuineness of the author- 
ity presented, at their peril. 

(Official. ) 


Report from supreme judicial court, 
Kennebec county. 


Action by Philip S. Ladd against the 
Augusta Savings Bank. Case reported. 
Judgment for plaintiff. 


Argued before WisweE Lt, C. J ,and Em- 
ERY, WHITEHOUSE, STROUT and PEa- 
Bopy, JJ. 
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WIswELL, C. J. Between July 7, 1884, 
and January 3, 1893, the plaintiff made 
numerous deposits in the defendant sav- 
ings bank, which aggregated on August 1, 
1900, with the Cividends credited by the 
bank up to that time, the sum of $2,947. 17. 
Of this amount he withdrew $850. No 
part of the balance has ever been repaid 
by the bank to him or upon his genuine or- 
der. But on June 10, 1895, the bank 
paid to a person, who falsely personated 
the plaintiff and presented his bankbook, 
the sum of $1,250, and it subsequently 
paid on two occasions, upon what pur- 
ported to be the orders of the plaintiff, but 
which are now admitted to have been for- 
geries, the sums of $620 and $227.17, the 
plaintiff’s bankbook being presented upon 
each of these occasions. 

In this action the plaintiff seeks to re- 
cover the amount of his deposit, less the 
amount withdrawn by him. It is, of 
course, conceded that the bank, which 
had received upon deposit plaintiff’s 
money to be repaid to him or to some 
person duly authorized by him to receive 
it, and which has not paid the same to 
him or upon his order, is liable, unless by 
virtue of some stipulation in the contract 
between the bank and the depositor the 
payment thus made, under the circum- 
stances of the case, constitute a defense. 

So that it first becomes necessary to 
inquire whether or not there was any 
Stipulation in the contract between this 
depositor and the bank that would change 
the general rule as to the latter's liability. 
When this account was opened by a de- 
posit on July 7, 1884, a bankbook was 
made out in the plaintiff's name with the 
first deposit entered to his credit, and the 
book was sent to and received by him, he 
not being personally present upon that 
occasion, This individual bankbook, sent 
to the depositor, contained several pages 
of printed rules and regulations in rela— 
tion to the management of the bank, 
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making of deposits, the withdrawal of 
funds, and in regard to other matters, 
among which were the following: 


“Deposit Books. 


“ All deposits are entered in the books 
of the corporation, and a bankbook given 
to each depositor, in which every deposit 
made and every sum withdrawn will be 
entered. This book will be the voucher 
and the evidence of the depositor’s prop- 
erty in the institution, and of the same 
validity as a note of hand. Applications 
for withdrawal of funds, whether in person 
or by order, must always be accompanied 
by the deposit book. 

“In case of the loss of a deposit book, 
notice of such loss should be immediately 
given at the bank. As the officers of the 
institution may be unable to identify 
every depositor transacting business at 
the bank, the institution will not be re. 
sponsible for loss sustained when the 
depositor has not given notice of his 
book being stolen or lost, if such book be 
paid in whole or in part on presentment.” 


“ Signature of Rules. 


‘*Qn making the first deposit the de- 
positor will be required to subscribe his 
name to the rules, regulations and by- 
laws of the institution, and thereby agree 
to be bound by them.” 


This plaintiff never signed any agree- 
ment to be bound by the rules, regula- 
tions and by-laws of the institution. 
When the first deposit was made in this 
account he was not personally present, 
and was never required to sign any such 
agreement. Prior to the commencement 
of this account the plaintiff had had de- 
posits in this bank which were entirely 
withdrawn prior to July 7, 1884, and 
when the first account was commenced 
by a deposit in 1874, he then not being 
personally present, his name was_ sub- 
scribed by the treasurer at that time toa 
book known as a “ Depositor’s Book,” 
which contained a provisiun to the effect 
that the depositors who signed this book 
agreed “to accede to and abide by the 
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rules, regulations and by-laws which are 
now in force or may be hereafter made 
for the management of gaid bank.” But 
it is not claimed that this act of the treas- 
urer in signing the plaintiff’s name to this 


book, being neither authorized nor rati- — 


fied by the plaintiff, had any binding 
force upon him. 

One method certainly of obtaining and 
showing the depositor’s agreement to be 
bound by the rules and regulations of the 
bank was to have him sign a contract to 
that effect, but this was not the only way. 
If a depositor in a savings bank receives 
from the bank a bankbook containing 
rules, regulations and conditions which 
affect his contractual relations with the 
bank and its liability to him, clearly 


printed therein, and reads them so that 
he knows of their existence, and con- 
tinues to leave his deposit in the bank 
and to make additional deposits and to 
hold the bankbook as his voucher, he 
must be presumed to have agreed to be 
bound by them, so that they will become 


a part of his contract with the bank. 
Gifford v. Bank, 63 Vt. 108; Heath v. 
Bank, 46 N. H. 78. Various other cases 
to this effect might be cited. This plain- 
tiff had read these rules and regulations, 
and was consequently bound by them. 
But it is claimed that this principle is 
not applicable in the present case, and 
that this plaintiff is not so bound, because 
no record has been introduced showing 
that these rules and conditions printed in 
the depositor’s bankbook were formally 
adopted by a vote of the trustees of the 
institution. We do not think that this is 
These rules regulating the 
methods of business, and constituting 
conditions in the coniracts between the 
bank and its depositors, when in any way 
assented to by them, had long been in 
use and had been printed in the bank- 
book given to depositors, at least since 
the year 1883, and for how much longer 


necessary. 
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time is unknown, For all this period of 
time they had been known to the trustees 
and recognized by them as the rules and 
regulations of the bank, and they were 
printed in the bankbooks with their ap- 
proval. Whenever changes were made 
in these rules, it was with the knowledge 
and approval of the trustees. We think 
that the adoption of such rules and regu- 
lations as these may be shown by their 
long use with the knowledge and approval 
of the trustees, as well as by the record 
of a former vote. 

The plaintiff being bound, then, by 
these rules and regulations, which, by his 
implied assent,became a part of hiscontract 
with the bank, it becomes necessary to in- 
quire as to what extent the bank’s liability 
to him was thereby limited with reference 
to the two classes of payments, that to a 
person who falsely personated the plain- 
tiff, and those upon the forged orders; 
the effect of the rule, as we shall later see, 
being different in the two cases. First, 
as to its effect with reference to the pay- 
ment of $1,250 to the person who claimed 
to be the depositor. 

The rule itself contains language which 
shows the reason and necessity for its 
existence, and at the same time contains 
a limitation upon its effect and meaning. 
‘The reason given is because ‘‘ the officers 
of the institution may be unable to identify 
every depositor transacting business at the 
bank,”and this shows that the rule is only 
applicable to cases where the officers of 
the institution are unable, by the exercise 
of reasonable diligence, to identify the 
depositor, or to perceive the want of iden- 
tity between the depositor and the person 
presenting the book for payment. In 
other words, this provision does not re- 
lieve the officers of the bank. from the 
exercise of such care as would be reason- 
able, under all the circumstances of the 
case, in order to protect the interests of 
the depositor and to prevent loss to him 
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by reason of a payment made to a person 
not entitled to it. That this is the true 
construction of this provision has fre- 
quently been decided by the courts, where 
by-laws precisely or substantially similar 
to the one in this case have been con- 
strued. Sullivan v. Institution for Sav- 
ings, 56 Me. 507; Gifford v. Bank, supra; 
Brown v. Bank, 67 N. H. 549; Kummel 
v. Bank, 127 N. Y. 488. And, in fact, the 
counsel for the defendant very frankly 
concedes that this is the true construction 
of the regulation. 

We next come to a consideration of the 
question as to whether or not in making 
this payment the officers of the institu- 
tion exercised reasonable care to prevent 
mistake and consequent loss. This issue 
of fact is submitted by the parties to the 
determinatioa of this court, as the case 
comes here upon a report of the evidence, 
with a stipulation that the court shall 
render such judgment as the law and 
evidence require. Upon this question 
numerous decided cases are called to our 
attention upon the one hand and the 
other, but authorities upon this question 
of fact are necessarily of little value, as 
each case must be decided upon the facts 
and circumstances peculiar to it. 

The bank, as we have seen, did not 
have the plaintiff’s signature upon its de 
positor’s book, nor upon any book, so 
that it could be permanently preserved, 
and easily and speedily referred to for 
the purpose of comparison. While one 
object of this depositor’s book was to 
obtain the written assent of the depositor 
to the rules and by-laws of the bank, it 
would also serve as a signature book for 
reference and comparison. The bank at 
that time did not use the card system for 
the preservation and arrangement of sig- 
natures, so that the signatures of deposi- 
tors, and also certain facts peculiarly 
within the personal knowledge of the 
depositor, might be preserved and so 
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arranged as to be at once accessible. 
Nor was the plaintiffs signature in any 
way so preserved and filed that it could 
be referred to when wanted. The bank 
had in its possession the genuine signa- 
ture of the plaintiff on an order for the 
payment of money given in 1892, but this 
was not preserved for reference and com. 
parison, and the treasurer, at the time of 
making this payment, did not know of its 
existence. The case disclosed nothing as 
to what was said and done, or what inqui- 
ries were made, when the person who 
falsely personated the depositor presented 
the plaintiff’s book at the bank and re- 
quested a payment thereon, except that 
the treasurer testified that he presumed 
that he inquired if the person was Philip 
S. Ladd, as it was his custom to make 
such inquiry. The payment of this sum 
of $1,250 was made by check drawn on 
the First National Bank of Augusta. The 
plaintiff’s bankbook had been taken from 
his possession without his knowledge, but 
the fact was unknown to him at that time, 
and of course the bank had received no 
notice that it had been lost or stolen. At 
the time of this payment the Augusta 
Savings Bank had over $6,000,000 of 
deposits and about 12,000 different de- 
positors. 

We do not think that, under these cir- 
cumstances, the officers of the defendant 
bank exercised reasonable care in taking 
such precautions as would be likely to 
prevent a mistake of this kind and in 
making the payment of this sum of 
money to a person not entitled to it. 
The only proof of identity required was 
the possession of the plaintiff’s bankbook, 
but this is something so easily lost, and 
the possession of it may be so easily ob- 
tained by a person not entitled to it that 
a bank of the size of this one, where only 
a small proportion of its depositors could 
be personally known to the officers of tae 
institution, should take some further pre- 
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caution to prevent mistake and loss. One 
that suggests itself as simple and inex- 
pensive, but as quite effectual, owing to 
the well-known peculiarities and charac- 
teristics of every person’s handwriting, is 
to preserve in some convenient place for 
reference a signature of the depositor, 
when the depositor can write; and to 
obtain from any person unknown to the 
officers, who claims to be a depositor, his 
signature for comparison with the genu- 
ine one on file in the bank. 

In our opinion, the officers of this 
bank, with its large deposits and numer- 
ous depositors, were negligent in not 
having some such means at hand to aid in 
the identification of its depositors and to 
prevent false impersonations by swindlers. 
It is no answer that the first deposit was 
sent by mail or by messenger, because it 
is perfectly easy to obtain by mail the 
signature of all depositors who can write, 
even if they do not come personally to 
the bank. And if, for any reason, this 
cannot be done, then other proof of iden- 


tity should be required beside the posses- 
sion of the book, even if the depositor is 


put to some inconvenience thereby. But 
in this case the bank had in its possession 
the genuine signature of the plaintiff. It 
would have been a very easy matter to 
have so attached that order to some book, 
or so filed it, that it could be readily re- 
ferred to whenever a person not known 
to the officers of the bank claimed to be 
a depositor and 
upon his account. 

Reliance is had by the counsel for the 
defense upon the case of Sullivan v. In- 
Stitution for Savings, supra, where it was 
decided that, ‘‘if the disbursing officer, 
using reasonable care and diligence, but 
lacking present means of identifying the 
depositor, pay bona fide on presentation 
of the book by one apparently in the law- 
ful possession of it as the owner thereof, 
the institution has a right to rely upon 
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the contract of the depositor safely to 
keep the evidence of his claim or make 
known its loss before it is presented for 
payment.” But in that case the depositor 
could not write his name; he subscribed 
the by-laws and regulations by making 
his mark; the bank, therefore, could not 
have had this means of testing the iden- 
tity of the person demanding payment. 
The circumstances of the two cases differ 
in other important respects. 

Again, it would not necessarily follow 
that the methods of doing business and 
the means adopted for the prevention of 
mistakes of this kind in the year 1868, 
the time of the mistaken payment in the 
case cited, which might then have been 
reasonably careful and prudent, would be 
so, more than a quarter of a century later, 
when by the use of such improved methods 
of doing business and devices for saving 
time and preventing mistakes, as have 
been generally adopted and found bene- 
ficial in financial institutions, the 
could have been prevented. 

What we decide is that officers of a 
savings bank of the magnitude of this 
one, who in the year 1895 made a pay- 
ment of as large a sum as $1,250, to a 
person unknown to them, who claimed to 
be a depositor and who presented the 
bankbook of such depositor, without hav- 
ing in their possession in some convenient 
place for ready reference and comparison 
the signature of that depositor, if he 
could write, and without obtaining the 
signature of the person presenting the 
book for such comparison, and without 
requiring any proof of the identity of the 
person demanding payment, other than 
the possession of the bankbook, had not 
adopted reasonably safe methods of do- 
ing business, and did not exercise reason- 
able care to prevent making a payment to 
a person not entitled to it; and, if a com- 
parison of the signature of the person 
falsely presenting the book with the gen- 


loss 
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uine one of the depositor on file would 
have been sufficient to have prevented 
the fraudulent imposition, then such pay- 
ment is no defense to an action by the 
depositor against the bank. 

In this case a comparison of the forged 
signature of Philip S. Ladd upon the back 
of the check given by the savings bank 
with the genuine one in the possession of 
the bank at that time would have been 
sufficient, in our opinion, to have aroused 
the very serious suspicions of the treas- 
urer, and would have consequently pre- 
vented the payment to the impostor. The 
payment of this sum by the savings bank 
by giving its check upon a commercial 
bank does not alter the situation as be- 
tween the savings bank and the deposi- 
tor, whatever may be, or at any time may 
have been, the rights of the two banks as 
between themselves. It was merely an 
attempt to shift onto the commercial 
bank the responsibility of passing upon 
the identity of the payee. We therefore 
decide that this payment was not made 
under such circumstances as to relieve 
the bank from its liability to the plaintiff, 

Next, as to the effect of this same reg— 
ulation, if any, upon the liability of the 
bank for the amounts paid by the bank 
upon what purported to be the orders of 
the plaintiff, but which were in fact for- 
geries, One of the by-laws printed in the 
bankbooks given to depositors contains 
this provision in relation to the with- 
drawal of funds: “ Money deposited may 
be withdrawn in whole or in part by the 
- depositor, or by any other person duly 
authorized, at any time, without notice, 
when there are funds on hand unappropri- 
ated.” So that the contract of the bank 
was to pay to the depositor in person or 
to some person duly authorized by the 
depositor to receive it, and in either case 
upon presentation of the bankbook. We 
have already seen that by virtue of this 
regulation which we have been consider- 
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ing the bank is not liable for loss, if 
the book is lost or stolen, and _ with- 
out notice thereof to the bank, its officers 
pay a person who falsely personates the 
depositor, and who presents the book, 
provided that in making such payment 
and in having at hand some suitable 
means for testing the identity of the per- 
son so presenting the book they exercise 
reasonable care. 

But this regulation is limited by its own 
language to cases where the officers are 
unable to identify the depositor. It does 
not purport to apply to the case of a pay- 
ment made to a person who does not pre- 
tend to be the depositor, but who does 
claim to be duly authorized by the depos- 
itor to receive the payment. And there 
was no other by law which does affect the 
question of the bank’s liability as to such 
a payment. 

It may be true that there is as much 
necessity for some provision in the con- 
tract limiting the liability of the bank in 
the latter case as in the former. The only 
answer is that being none the bank made 
these payments upon its peril as to the 
genuineness of the orders. 

That such a regulation as this does not 
apply to the case of a payment made toa 
person who presents apparent authority 
from the depositor to receive it, but which 
is in facta forgery, has always been the 
decision of the courts whenever the ques. 
tion has arisen, so far as we are aware, 
and no authority to the contrary has been 
called to our attention. Jochumsen vy. 
Bank, 3 Allen, 87; Levy v. Bank, 117 
Mass..448; Kimins v. Bank, 141 Mass. 
33; Smith v. Bank, tor N. Y. 58. 

The question as to whether or not the 
plaintiff was negligent in not discovering 
the loss of his book, and notifying the 
bank thereof before any or all of these 
payments -were made, is not material 
upon either branch of the case. Even if 
he was negligent in this respect, his neg- 
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ligence did not excuse the bank officers 
from the exercise of reasonable care in 
the adoption of suitable means of prevent- 
ing such a mistake, and in making a pay- 
ment to a person pretending to be the 
depositor. As to the payments of the 
second class, we have already seen that 
under such a by-law as the one we have 


considered the officers of the bank can. 


only make payments to a person duly au- 
thorized to receive them by the depositor, 
and that they must decide upon the genu- 
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ineness of the authority presented, at 
their peril. Brown v. Bank, 67 N. H. 
549. 

The plaintiff is accordingly entitled to 
recover the aggregate of these three pay- 
ments, made to persons unauthorized to 
receive them, $2,097.17, together with 
interest to be computed in accordance 
with the stipulation of the parties in the 
case. 


Judgmert for plaintiff. 





SAVINGS BANK DEPOSIT, 


Lost book—Notice—Negligence — Forged order—By-laws—Contracts, 


Ladd v. Androscoggin County Savings Bank, supreme judicial court of Maine, 
July 15, 1902. 


1. The contract between a _ savings 
bank and its depositors, in the absence 
of any by-law or regulation limiting the 
bank’s liability, is the ordinary one of 
debtor and creditor. 

2. Where payments are made by the 
officers of a savings bank on orders pur- 
porting to be signed by a depositor, but 
in fact forgeries, accompanied by the de- 
posit book, of the loss of which the bank 
has not been notified, no question of neg- 
ligence, either of the depositor or the 
bank, is involved in a suit by the deposi- 
tor to recover his money, in the absence 
of any regulation requiring notice of the 
loss of the book. 

(Official. ) 

Report from supreme judicial court, 
Kennebec county. 

Action by Philip S. Ladd against the 
Androscoggin County Savings Bank, 
Case reported. Judgment for plaintiff. 


Assumpsit to recover a savings bank 
deposit, the amount vf which had been 
previously paid by the officers of the de- 
fendant bank to the American Express 
Company, acting innocently for a forger 
who had fraudulently obtained possession 
of plaintiff's deposit book. 


The only provisions of the bank’s by- 
laws having any bearing upon the case 
were as foliows: 


“Withdrawal of funds. 


““Money deposited may be withdrawn, 
in whole or in part, by the depositor, or 
by any other person duly authorized, at 
any time without notice, when there are 
funds on hand unappropriated. As a 
rule, however, no payment above five 
hundred dollars will be made in the 
months of May or November without 
previous legal notice from the depositor; 
and the treasurer may, if the interests of 
the bank demand it, at any time require 
depositors to give the notice provided by 
the law of the state and the by-laws of the 
bank. When depositors cannot appear at 
the bank in person to withdraw their de- 
posits, they will be paid on their written 
order, properly witnessed, a form of 
which is given in this book. The order 
must always be accompanied by the de- 
posit book. 


** Deposit Books, 


‘** All deposits are entered in the books 
of the corporation, and a bankbook given 
to each depositor, in which every deposit 
made and every sum withdrawn will be 
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entered. This book will be the voucher 
and the evidence of the depositor’s prop- 
erty in the institution, and of the same 
validity as a note of hand. Applications 
for withdrawal of funds, whether in per- 
son or by order, must always be accom- 
panied by the deposit book.” 


When the plaintiff’s deposit was made 
he employed a messenger for that pur- 
pose, to whom the bank officers delivered 
the deposit book containing the regula- 
tions. 

Argued before Wiswe tt, C. J., and 
Emery, WHITEHOUSE, STROUT, and PEa- 
Bopy, JJ. 


WIswELL, C. J. This case differs from 
the preceding one of Ladd v. Bank, in that 
this bank had no by-laws or regulation 
limiting its liability in case a depositor’s 
bankbook is lost or stolen, and the bank, 
without notice of such loss, makes a pay- 
ment to a person who falsely personates 
the depositor and presents the book. 

Even such a by-law as was considered 
in the case referred to does not apply 
when the mistaken payment is made to a 
person who does not pretend to be the 
depositor, but who falsely claims to have 
authority from the depositor to receive 
the payment, as was decided in that case. 

In this case the amount to the credit of 
the plaintiff in the defendant savings 
bank, on November 1, 1895, including 
the dividends credited by the bank up to 
and including that date, was the sum of 
$825.56. He has never withdrawn any of 
this deposit. But upon two occasions, 
December 2, 1895, and September 1, 
1900, the bank made payments of $321 
and $585.55, respectively, upon orders 
purporting to be signed by the plaintiff, 
but both of which were in fact forgeries. 
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In each case the plaintiff's bankbook 
which had been fraudulently taken from his 
possession was presented, and the amount 
paid entered therein to the debit of the 
account. The bank had received no no- 
tice of the loss of the plaintiff’s bankbook 
prior to making these payments, and its 
loss was not discovered by the plaintiff 
until after the last payment. 

The liability of the bank rests entirely 
upon contract. No question of negli- 
gence, either of the plaintiff or of the 
bank officials, is involved. The contract 
in this case was the ordinary one of 
debtor and creditor, modified in some 
respects, unimportant in the decision of 
this case, by the bank’s by-laws and 
regulations. 

A by-law in relation to the withdrawal 
of funds contained this _ provision: 
‘* Money deposited may be withdrawn, in 
whole cr in part, by the depositor, or by 
any other person duly authorized at any 
time without notice, when there are 
funds on hand unappropriated.”’ 

It follows that the defendant, which 
had received the plaintiff's money on de- 
posit, under a contract to repay it, to- 
gether with its portion of accumulated 
profits, to the plaintiff, or to some one 
duly authorized by him to receive it, and 
which has not repaid any portion of the 
deposit, either to the plaintiff or to any 
one authorized by the plaintiff to receive 
it, is liable in this action brought to re- 
cover the amount due. 

The plaintiff is entitled to judgment 
for $1,024.03, together with interest 
thereon to be competed in accordance 
with the stipulation of the parties from 
November 1, 1901. 


Judgment for plaintiff. 
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NOTICE OF DISHONOR IN MISSOURI TO INDORSER IN SAME CITY. 


Rolla State Bank v. Pezoldt, court of appeals, St. Louis, June 10, 1902. 


1. Plaintiff, as holder of a negotiable 
note, caused notice of dishonor to be 
given by mailing it to defendant on the 
last day of grace, directed to the same city 
wherein the protest occurred, and where 
defendant lived. Held that the notice, un- 
der Missouri decisions, should have been 
served personally upon him, but that, if 
he actually received notice by any means 
not later than the day following the last 
day of grace, it was sufficient to charge 
him as indorser. 

z. When an indorser, residing in the 
city where a note is payable, actually re- 
ceives notice of dishonor on the day fol- 
lowing the last day of grace, it is imma- 
terial that it was sent by mail, instead of 
being personally delivered. 

3. Notice of dishonor is requiste to fix 
the liability of an indorser upon a nego- 
tiable note, and the burden of proof rests 
upon the holder of the paper to show 
notice of protest was seasonably given to 
an indorser, defendant. 


SPECIAL 


4. In a suit against the last indorser of 
a note, it is not essential to show that 
notice was given to any other indorser 
but him. 

5. Defendant admitted having received 
a notice of protest, without specifying 
the time, and it appeared that the notice 
had been mailed to him on tlie last day of 
grace, and that defendant had a place of 
business in the city where the notice was 
posted. Held, that the trial judge was 
warranted in finding that defendant re- 
ceived the notice on the day following 
that on which it was mailed. 

6. A sworn certificate of protest bya 
notary public is prima facie evidence of 
the facts of demand of payment, refusal, 
and protest, as well as of notice of dis- 
honor to the parties interested in the 
note. 

7. The word “mailed,” as applied to 
notice of protest, implies that the req- 


uisite postage was prepaid on the 
letter. 


DEPOSIT. 


Woodhouse v. Crandall, supreme court of Illinois, June 19, 1902. 


1. A tenant made a deposit on the ex— 
press condition that it was to be held by 
the bank as security to his landlord for 
the faithful performance of his lease, tak- 
ing a receipt reciting that the bank was 
to pay the landlord out of the fund de- 
posited whatever damages he might sus- 
tain by reason of the tenant’s default, and 
that after the expiration of a certain 
time, and on the conditions named in the 
lease, the bank was to hold the whole sum 
to the credit of the landlord, to be paid 
to him in certain instalments. Held, the 
deposit was a special one, creating a trust 
fund, and the bank was bound to keep it 
intact for the puposes specified. 

2. Afterwards, without the knowledge 


of tenant or landlord, the bank mingled 
the money with its general funds, and 
to conform the transaction to its book- 
keeping system, attached to the duplicate 
receipt a certificate of deposit indorsed, 
* Not subject to check,” reciting that the 
deposit was payable to the landlord in 
current funds, on return of the certificate 
properly indorsed, with interest, etc.; but 
this certificate was never delivered to 
any one. Held that, in the absence of 
any showing that the actual fund deposit- 
ed had been withdrawn or dissipated, its 
identity as a trust fund was not so de- 
stroyec as to prevent its being followed 
and recovered as such by those entitled 
to it under the conditions of the receipt. 
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Mar Revenue Official Decisions. 


TAX ON UNDIVIDED PROFITS, 


(583.) 

Penalty and interest need not be collected 
if the tax was paid by the banks with- 
in ten days after notice of the rejec— 
tion of the claims for abatement and 
the new demand. 


TREASURY DEPARTMENT, 
Office of 
CoMMISSIONER OF INTERNAL REVENUE, 
WASHINGTON, D.C., Sept. 23, 1902. 

Sir :—In further repiy to your telegram 
of the roth instant, relative to tax on un- 
divided profits of banks, you are informed 
that on December 3, 1901, this office ruled 
that bankers must return undivided prof- 
its for taxation (T. D. 440; see, also, Cir- 
cular No. 615, dated December r2, 1901). 

In view of the Attorney-General’s 
opinion of December 27, 1900 (23 Op., 
Atty. Gen., 341), the matter was in- 
volved in considerable doubt, and it was 
agreed that a test case should be tried in 
the courts to decide the question whether 
undivided profits were included in the 
term “surplus,” and subject to tax under 
the provisions of the war revenue act of 
June 13, 1898 (30 Stat. L. 448). 

Where assessments had been made and 
claims for abatement filed, it was agreed 
that the collection of the taxes should 
‘be postponed until a decision should be 
rendered in the test case in the United 
States circuit court (T. D. 464). The 
test case was decided in favor of the gov- 
ernment (T. D. 538). 


In view of the decision of the court, 
the claims for abatement which had been 
filed were rejected, and collectors were 
instructed to collect the taxes as assessed 
(T. D. 569). 

Section 3184, Revised Statutes, pro- 
vides that the collector shall give notice to 
each person liable to pay the tax which 
has been assessed, and if the party does 
not pay the same within ten days after the 
service or sending by mail of such notice, 
it shall be the duty of the collector to 
collect the tax withthe penalty of five per 
cent. additional, and interest at the rate 
of one per cent. a month. In the case of 
the tax on undivided profits, however, in 
view of the intervention and the agree- 
ment aforesaid, the first notice after the 
assessment was considered as sithdrawn, 
and the tax did not become due and pay- 
able until the collector gave another no- 
tice after the decision of the court hold- 
ing the parties liable. 

If the tax was paid by the banks within 
ten days after notice of the rejection of the 
claim for abatement and the new demand, 
the five per cent. penalty, with interest 
at the rate of one per cent. per month, 
need not be collected. 


Respectfully, 
J. W. YerKeEs, Com’r. 


Mr. James M. Simpson, 
Collector Internal Revenue, 
Leavenworth, Kansas. 
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THE MONETARY STRINGENCY. 


The Position of the National Bank Currency in Our Monetary System and Its Influ- 
ence on the Fall Demand for Money to “ Move the Crops.” 


By L. Carroll Root, Secretary Sound Currency Committee, Reform Club, New York. 


The recurrence of our regular fall de- 
mand for money ‘‘to move the crops,” 
with somewhat more than its usual in- 
tensity, directs attention again to some 
serious defects in our present currency 
system, and especially to the lack of elas- 
ticity in our bank note currency. 

[It is, of course, well known that the 
larger financial transactions in this coun- 
try are no longer done with either coin 
or note currency, but with what has been 
termed, quite appropriately, ‘‘ deposit 
currency.”’ It is bank credit in the form 
of ‘‘deposits” which, through the instru- 
mentality of checks and drafts, performs 
the function of currency for the most 
important part of our financial and busi- 
ness activities. 

The Comptroller of the Currency has 
recently announced that the bank deposits 
regularly reported to his office aggregate 
more than $8,200,000,000. Making allow- 
ance for the savings deposits included in 
this total, which do not perform the 
functions of currency to any considerable 
extent,and making an estimate of the 
deposits of private bankers not reported, 
it would seem that the bank deposits in 
this country which may be properly in- 
cluded in the term ‘‘deposit currency”’ 
now aggregate at least $7,000,000,o00o— 
nearly five times as much as all other 
forms of currency combined. This form 
of bank currency is, moreover, pre- 
eminently elastic and automatically ad- 
justs itself to the varying needs of the 
commerce which it serves. 

If this form of currency were suited to 


all uses, or if the uses to which it is not 
suited were such as called for a stable 
volume of other forms of currency, we 
would hear much less about periodic 
monetary stringencies, currency famines, 
etc. Such conditions are brought about 
almost universally by an increased de- 
mand for one of the other forms of cur- 
rency, with no opportunity for a corre- 
sponding expansion of that currency. 
The result is that a demand for currency 
which, under a proper currency system, 
should bring its own relief, under our ex- 
isting currency system withdraws from 
bank reserves the currency already in 
use. This withdrawal of the reserves 
which underlie bank deposits necessitates - 
the curtailment of loans and a shrinkage 
of deposits, producing the condition of 
stringency and ‘‘tight :oney” with 
which we are too familiar. 

In this country the most marked of the 
variations in the demand for note cur- 
rency is caused by the necessity for that 
form of currency to “ move the crops.” 
Our agricultural products are usually 
marketed during a period of two or three 
months. If the farmers to whom the pro- 
ceeds of these crops are paid were all de- 
positors in banks and users of the check- 
and-deposit system, this increased use for 
currency in the fall season would give 
rise to no embarrassment; the payments 
to the farmers would merely be reflected 
in increased deposits with the banks, and 
there would be no increase whatever in 
the demand for currency in the form of 
bank notes 
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As a matter of fact, however, the bank 
deposit system is not suitable to the 
needs, and especially to the habits, of 
farming communities. In consequence it 
is not generally employed. Instead, the 
farmers make use of bank notes, or other 
forms of paper money. The result is 
that as soon as the marketing of the 
crops begins, there also begins a steady 
absorption of paper money out of the 
banks and other channels of trade where 
it has been employed and into the hands 
of the farmers. Of course, a considerable 
part of this is at once disbursed in pay- 
ment for labor and in payment of loans 
and store accounts which have been con- 
tracted on the understanding that they 
would be paid out of the proceeds of the 


note currency; while at the same time it 
tional bank circulation : 


5.88 
Var Tene 


For the period since 1896 the following table gives the data as to the outstanding 


27.5 


circulation at the end of each month. 
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crops. To that extent, the money is not 
withdrawn from the channels of business, 
But all of the money paid out to the 
farmer for his crops is not thus disbursed 
at once; and, except where the use of 
bank accounts has developed, the rest is 
usually held for a time in the form of pa- 
per money. If an inventory could be 
taken of the contents of the pockets, 
wallets and bureau drawers of the farmers 
of this country thirty days before the 
crops were marketed, and compared with 
a similar inventory sixty or ninety days 
later, it is safe to say that the later inven- 
tory would show many millions of dollars 
in the form of paper money in excess of 
the amount held at the earlier date. 

This is the demand for money to move 


*The following diagram illustrates graphically the elasticity of the Canadian bank 


shows the comparative rigidity of our na- 


From this it will be noted that the same move- 


ment of circulation during the year still takes place, though recently on a higher 


level than before 1898: 


Circulation Canadian Banks monthly from January 1, 1897. 


1897. 


Jan. .. .$30,208,157 
Feb. .. 30,409,197 
Mar... 31,082,521 
Apr. .. 30,814,923 
May .. 31,820,445 
June .. 32,366,174 
July... 32,709,475 
Aug... 34,454,386 
Sept... 38,616,211 
Oct. ... 41,58c,928 
Nov... 40,143,878 
Dec. .. 37,995,123 


1808. 


$35,011,722 
35,823,923 
35,930,085 
35,843,651 
36,261,760 
36.539,103 
36,553,546 
37,299,496 
40,071,143 
2,543,446 
2,350,948 
40,258,381 


1899. 


38,409,22 


45,999,575 


$36.916,579 
37,525,337 


37,369,887 
37,012,914 
39,097,708 
40,270,100 
41,446,399 
46,682,028 
49,588,236 
47,839,506 


1900. 


$41,320,083 
41,699,231 
43,814,918 
43,908 432 
42,856,762 
45,577.387 
46,007 ,g06 
47,421,277 
50,387,070 
53,198,777 
51,947,269 
50,758,246 


Igol, 

$45,025,306 
45,905,942 
47,611,967 
47,006,701 
46,148,234 
49,119,479 
48,947,978 
51,352,309 
56,027,407 
57,954,779 
57,741,566 
54,372,788 


1902. 
$48,586,529 
49,450,994 
52,442,982 
50,691 588 
50,7 54.716 
53.953-043 
52,070,005 
55,035,701 


3 
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the crops. This is the cause, in the ab- 
sence of any automatic increase in the 
supply, of the depletion of bank reserves 


and the recurrence of monetary strin- 


gency. 

Some idea of the increase in paper cur- 
rency which would be required to properly 
meet this regular fall demand can be de- 
rived from a study of Canada, which has 
an automatic bank currency which is 
capable of adjusting itself to the varying 
demands. In Canada there is a steady 
increase in the bank note circulation from 
the end of July toabout the first of No- 
vember. This increase is usually between 
fifteen and twenty percent. of the amount 
of paper currency in circulation outside 
the banks on August 1st.* 

Assuming that the demand in this 
country is equally as great, there ought 
to be an increase of about $200,000,000 
in the outstanding paper currency in the 
ninety days following August rst in order 
to provide adequately for the increased 
demand and thus make no interference 
with the currency elsewhere employed in 
business and required for bank reserves. 
A much larger part of our currency, how- 
ever, is employed in business dependent 
on manufacturing and commercial pur- 
suits not subject to this increased “ crop- 
moving demand.” Making due allowance 
for this, perhaps we may say that the 
crop-moving season calls for between 
$75,000,000 and $125,000,000 additional 
paper currency. 

Our system of note currency, however, 
is very inelastic, giving almost no response 
to increased demand. Nor is it difficult 
to assign the reason. We require a bank 
to invest in United States government 
bonds an amount from ten to thirty-five 
per cent. greater than the amount of cur- 
rency we permit it to issue. As the 
interest return on the investment in 
bonds is very low—only about two per 
cent.—no bank which has reasonably 
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good opportunities for investment can 
afford to thus purchase bonds ard issue 
bank notes unless it can keep those notes 
in circulation almost continuously. Mani- 
festly, this will not provide the elasticity 
required to meet these periodic increases 
in demand. If a bank on August rst has 
already in circulation all the currency it 
is permitted to issue against its deposit 
of United States bonds, it is manifestly in 
no position to respond to the increased 
demand of the next ninety days. If it 
should then go into the market to buy 
bonds as a basis for additional circula- 
tion, the result would actually be to take 
out of the community a portion of its 
available resources, instead of increasing 
them. 

The consequence is that the national 
currency may be said to offer no response 
at all to temporary or periodic demands 
for increased note issues. Failing the 
natural relief, the banks are forced to 
provide for the demands as best they can. 
Only so far as they have surplus reserves 
on hand are they able to meet calls for 
more currency without inconvenience 
and cost to themselves or other business 
interests. As soon as this slight measure 
of relief is exhausted, further supplies 
can be had only at the expense of other 
business. To restore the equilibrium 
caused by the depletion of their reserves 
the banks are compelled to curtail loans, 
with the consequent increase of interest 
rates which marks the stringency. In 
other words, to meet a demand for addi- 
tional currency of a certain form—a de- 
mand which might and ought to be met 
by an expansion of credit currency—we 
withdraw cash from our bank reserves, a 
process which seriously interferes with 
business and even then accomplishes the 
ends sought less satisfactorily and auto- 
matically than a simple credit currency 
would do. More than this, the difficulty 
experienced under our existing system in 
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securing the currency needed makes it 
necessary frequently to get along with 
less than wonld be desirable for the most 
convenient transaction of business. 
Perhaps, inasmuch as no facilities are 
afforded in this country for an examina- 
tion of the workings of a proper bank credit 
note currency, it may assist in throwing 
some light upon the subject to set forth 
just how bank notes should operate in the 
movement to and from the financial cen- 
ters, and wherein the existing system 
differs from such an automatic credit 
currency in relation to such movement. 
Assume, if you please, the existence of 
a currency system in which the main pa- 
per currency in hand-to-hand circulation 
(outside the $1 and $2 bills, which may 
be termed the small change of a paper 
money system) is bank notes freely issued 
on a proper credit basis. Start at the 
very culmination of the crop-moving de- 
mand, and trace the course of this cur- 
rency. The crops are practically all 
marketed, and money, instead of flowing 
into the pockets of the farmers, has com. 
menced to flow out. The farmers who 
withdrew and have been holding this 
currency are now gradually paying it out 
again—perhaps for improvements, for in- 
terest on mortgages, for stock to fatten 
during the winter, or what not. In any 
case, the currency which was withheld is 
now returned to the channels of trade. 
Those channels, however, having been 
already properly supplied, this new stream 
now turned in is an excess, and, finding 
no use with the local banks, is shipped 
by them to their New York correspon- 
dents. The New York banks, desiring to 
turn it into legal reserves, would imme- 
diately present it for redemption. Its 
redemption in legal tenders would actu- 
ally add to the New York reserves only 
until the redemption agency could call 
upon the issuing banks to make good 
their respective redemption funds. As 
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this would be done ordinarily by drafts 
on their New York correspondents, the 
outcome would be that the net reserves 
of the New York City banks would be 
unaffected by the movement. When 
$100,000,000 of bank currency no longer 
needed had thus gone forward to New 
York, and been through the process of 
redemption, there would be no such accu- 
mulation of idle funds as occurs under 
the existing system, but the position of 
the New York banks would be practically 
unaffected by the movement. The $100,- 
000,000 of bank currency, on the other 
hand, no longer needed, would have gone 
home to the issuing banks to rest in their 
vaults without cost until the next increased 
demand should make it possible to issue 
it and keep it outstanding again. 

It is curious to see how a casual obser- 
vation of some of the phenomena sug- 
gested above, together with a half percep- 
tion of the truth, has led more than one 
astray. For example, consider the fol- 
lowing from The Financier: 


‘‘Much of the tension in monetary condi 
tions at this center and other large cities 
has been caused by the prompt forward- 
ing by institutions of the notes of other 
banks to the redemption bureau partly 
for the purpose of securing in exchange 
lawful money for reserves. This move- 
ment is sometimes quite large through 
the New York banks and the resulting 
constant reinforcement of the redemption 
fund, for the account of the interior note- 
issuing banks, materially aids in draining 
the New York institutions of money, 
which drain becomes serious when there 
are conditions such as those now prevail- 
ing. Though the redemption bureau 
promptly forwards to the remaining banks 
checks for the amount of the notes sent 
to Washington, the time required for the 
reception of the returns involves more or 
less loss of interest. Moreover, while the 
notes of the issuing banks are in process 
of redemption, these institutions are de- 
prived of their use. These objectionable 
features might be avoided were national 
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bank notes permitted by law to be treated, 
as they are in fact by very many of the 
banks, as legal tender and so counted in 
the reserve. Should this generally be 
done by banks throughout the country, 
redemptions would be reduced to a mini- 
mum, and confined to mutilated issues, 
the circulation would have a longer life, 
thereby being more profitable to the 
emitting banks, and the expenses and 
annoyances of redemption would be de- 
creased. ‘The extension by Congress of 
legal tender privileges to national bank 
notes limited only by the provision that 
they be not receivable for customs dues, 
would not impose any additional burden 
upon the gold reserve, for these issues 
are now redeemable in United States 
notes, and it would add to the loaning 
facilities of all the banks. Moreover, it 
would tend to encourage the taking out 
of circulation by banks which are now 
deterred therefrom by its unprofitable 
character resulting from unnecessary re- 
demptions ” 


Of course, to one who has followed the 
movement traced above, it will be appa- 
rent that the present incentive to the 
banks to present national bank notes for 
redemption, instead of being objection- 
able, is really the force which tends to- 
ward betterment, and which in a proper 
credit currency system would bring about 
that prompt and automatic withdrawal of 
excess Currency without which no system 
can be elastic or prepared to respond im- 
mediately and easily to the next call for 
additional currency. The true doctrine 
on this question of permitting national 
banks to count national bank notes as a 
part of their reserves is thus set out by 
Horace White:* 


“Should a bank be allowed to count 
the notes of other banks as a part of its 
cash reserve? Nobody would think of 
allowing a bank to count its own notes, 
which are its debts, as a part of its cash. 
Obviously, then, it would not be wise to 
allow two banks to count each other's 
notes as reserves. Such a result might be 
achieved by simply exchanging notes, and 
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then they might report full reserves when 
they had no real cash at all. As the law 
does not now permit the counting of bank 
notes as reserves, each bank has a motive 
for sending the notes of other banks to 
Washington for redemption in ‘lawful 
money.’ This is desirable, since it pre- 
vents the stagnation of the note currency. 
It compels each bank to keep its assets in 
a liquid state, so that it may always have 
the means of redemption at hand, Under 
the Suffolk system the bank notes of the 
New England States were redeemed, on 
the average, ten times each year; and there 
can be no doubt that the spur of frequent 
redemption was a most potent aid to sound 
banking, much more effectual than any 
that the diverse and conflicting laws of 
those States supplied. 

“ Our national bank act needs amend- 
ment in its note-issuing feature, not in 
the direction of making redemption more 
sluggish than it now is, but the contrary. 
Elasticity of the note circulation, which 
was so marked under the Suffolk system 
and which prevails in Scotland and in 
Canada, requires frequent redemption of 
note issues. Expansion of the currency, 
when need arises, implies contraction 
when it has passed away. he one pro- 
cess is as useful as the other.” 


The automatic working of a true credit 
currency has been pretty fully suggested 
above in the analysis of the currency 
movement to and from financial centers. 
To those who prefer to sketch from life, 
the Canadian banking system may be 
commended, although the maximum legal 
limit is now so nearly approached that 
the system cannot be seen at its best. 
The chart given on an earlier page of this 
article will show how the outstanding cir- 
culation varies from month to month— 
the period of expansion corresponding 
closely to our annual drain of currency 
West and South for ‘‘crop-moving ” pur- 
poses. 

It only remains here to suggest that 
the key to the solution is greater freedom 
of note issue and greater inducements to 
issue notes. It has been repeatedly shown 


*** Money and Banking,’’ 1902, pp. 427, 428. 
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that the requisite security can be given to 
the currency without the requirement of 
bond deposits, and that the desired elas- 
ticity cannot be had so long as that 


requirement is retained. Let us do away 
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with it and have a good, safe and elastic 
bank note currency, and do away with 
our periodic stringencies resulting from 
the failure of our currency to respond to 
‘*crop-moving ’’ demands. 


THE AMERICAN BANKERS’ ASSOCIATION. 


At the coming convention at New Or- 
leans, three amendmentsare to be brought 
forth by the Executive Council for dis- 
cussion and vote by the members of the 
association. 

1. An amendment offered by Mr. J. M. 
Donald to include ex-presidents as ex- 
officio members of the Executive Council. 

2. An amendment offered by Mr. H. 
W. McCoy relating to a Fidelity and Pen- 
sion Department. 

3. An amendment offered ‘by James 
McMahon, President of Emigrant Indus- 
trial Savings Bank, which reads as fol- 
lows: 


“A section of the association, to be 


known as the Savings Banks Section, is 
hereby established, which shall meet an- 
nually in connection with the meetings of 
this association; its scope shall embrace 


THE NEW YORK 


The annual meeting of the New York Clear- 
ing House Association was held on October 
7th. James Stillman, president of the National 
City Bank, was elected president in place of 
George F. Baker, president of the First National 
Bank, who has served two terms. Gates W. 
McGarrah vice-president and cashier of the 
Leather Manufacturers’ National Bank, was 
elected secretary; Manager, William Sherer, 
and assistant manager, William J. Gilpin were, 
of course, re-elected. 

Committee changes were as follows: 


Clearing House Committee—J. Edwards Sim- 
mons and Dumont Clarke, in place of William 
A. Nash and George G. Williams. 

Conference Committee—New members, Rich- 
ard Delafield, William H. Perkins and Valentine 
P. Snyder. 


all matters relating especially to Savings 
Banks, with a similar programme and 
proceedings as the Trust Companies’ 
Section, and it shall be under the super. 
vision of the Executive Council.” 
Regarding this last amendment (which 
amends the By-Laws, not the Constitu- 
tion), it is the general belief among sav- 
ings bank officials that it will prove 
beneficial to the savings banks through- 
out the United States, bringing them 
together to discuss matters of special in- 
terest to them, and also that it will add 
several hundred members to the associa- 
tion. Out of some 1200 savings institutions 
in this country, only about 400 are mem- 
bers of the American Bankers’ Associa-— 
tion, and interest in the new savings bank 


- section would doubtless result in doubling 


that number. 


CLEARING HOUSE. 


Nominating Committee —New members. 
Samuel Woolverton and Walter E. Frew. 


Admissions—New members, William H. Por- 
ter and George M. Hare. 


Arbitration—New members, P. C. Lounsbury, 
E, C. Schaeffer and E. S. Schenck. 


The manager's annual report showed that the 
Clearing House transactions for the year have 
been as follows: Exchanges, $74.753,189,435-86; 
balances, $3,377,504,072.11 ; total transactions, 
$78,130;693,507.97. Average daily transactions: 
Exchanges, $245,898,649.46; balances, $11,- 
110,210,76; total, $257,008,860.22. Total trans- 
actions since organization of Clearing House 
(49 years): Exchanges, $1,435,161,868,993.95 ; 
balances, $68,263,324,729.65; total, $1,503,425, 
193,722.60. 





BANKERS’ 


CONVENTIONS. 


PENNSYLVANIA BANKERS’ ASSOCIATION, 


The eighth annual convention of the Pennsyl- 
vania Bankers’ Association was held at Horti- 
cultural Hall, Philadelphia, September 24th and 
25th. The address of welcome in behalf of the 
Philadelphia banks was delivered by Mr. C. 
Stuart Patterson, the main feature of which was 
a discussion of the currency system. He pointed 
out the defects of the system and suggested as 
a measure of reform that the government re- 
ceipts over and above a working balance in the 
treasury should be deposited in the national 
banks. The silver dollars should be utilized in 
representative certificates of not larger denomi- 
nation than $5. The legal tender notes should 
be retired as rapidly as their place can be taken 
by national bank notes. Every national bank 


should have the privilege of establishing branches 
and of issuing notes of not less than $5 in denomi- 
nation up to the amount of its paid-in capital, 
deducting its investments in real estate, the 
notes to be secured by a lien on the assets and 
to be further secured by a five per cent. guaranty 
fund and the return of the notes for redemption 


to be effected by the prohibition of their pay- 
ment over the counter by any bank other than 
the issuing bank. 

The president, Mr. Grier Hersh, in delivering 
his annual address, discussed in detail the Fowler 
bill which provides for branch banking and asset 
currency, and declared that “ no radical measure, 
such as the Fowler bill, which destroys existing 
values and vested rights, can receive the support 
of the banker.” He pointed out that the whole 
question of paper currency is relatively of smail 
moment as compared with the check and draft 
currency, which is all-powerful in the commer- 
ciai world. Mr. Hersh submitted an extensive 
plan of currency reform which he had adapted 
from the various propositions of reform which 
have been presented. The chief purposes of 
this plan are the final establishment of the finan- 
cial integrity of the United States, the removal 
of the burden of maintaining the gold reserve 
from the government and placing it upon the 
banks; the return to the people of the idle money 
of the government through the banks; the 
issue of an asset currency to meet immediate 
needs, the payment of which by the banks of 


issue is guaranteed by the government and pro- 
vision made for the repayment to the govern- 
ment by the banks of any'exercise of this 
guarantee through taxation, no sreater than the 
present self-imposed currency tax of the major- 
ity of the banks. It further proposes the main- 
tenance of the present bond-secured currency 
and the trial of the asset currency for a number 
of successive years, and thereafter an optional 
gradual retirement of the bond-secured currency 
and a like issue of asset currency, without loss 
to the banks. 


Col. E. R. James, of Easton, delivered an 
address in which he pictured the development 
of our vast resources ; discussed the trust prob- 
lem and portrayed the evils of over-capitaliza- 
tion. 


Gen. Louis Wagner spoke on the subject of 
making Philadelphia a central reserve city, and 
advocated that not only Philadelphia but Pitts- 
burg should become central reserve cities as. are 
New York, Chicago and St. Louis. 

Hon. James H. Eckels, ex-Comptroller of the 
Currency, addressed the convention on the gov- 
ernment’s relation to the citizens’ business 
affairs, and showed in a most convincing way 
the inadequacy and false economic basis of the 
existing sub-treasury system. 


Hon, A. B. Hepburn, ex-Comptroller of the 
Currency, described the currency of Germany as 
affording a precedent and an experience for 
establishing here an emergency circulation by 
the governmental issue to banks of not less 
than $50,000 capital and $10,000 surplus, of cir- 
culation not exceeding in amount, fifty per 
cent. of the capital, subject to a tax of one-half 
per cent. monthly payable in January and July. 


Mr. William D. Dixon, of Maryland, spoke 
briefly in favor of Mr. Hepburn’s plan and 
thought that if the bankers’ associations would 
for the time being agree on simply an emergency 
currency, that after that is done, the country 
would get accustomed to a larger expansion of 
asset currency. Mr. Dixonsaid that if the banks 
had an opportunity now to issue notes it would 
immediately relieve the present monetary 
stringency. 

Col. James R. Branch, secretary of the Amer- 
ican Bankers’ Association, spoke of the coming 
convention at New Orleans and urged all to be 
present. 

The officers for the ensuing year are: Presi- 
dent, J. R. McAllister, cashier Franklin Na- 
tional Bank, Philadelphia; vice-president, David 
McK. Lloyd, of the People’s Bank, Pittsburgh ; 
treasurer, E. E. Lindenmuth, of the Clearfield 
Trust Company, Clearfield. 
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THE ILLINOIS BANKERS’ ASSOCIATION. 


The twelfth annual convention of the Illinois 
Bankers’ Association was held in Peoria on Sep- 
tember 29th and 30th. The delegates were 
welcomed by Mayor Bryan. In his annual ad- 
dress, President Homer W. McCoy urged that 
all banks in the state should become members 
of the association. He said that the protective 
feature which was adopted at the last meeting 
has been put into successful operation and has 
proved very valuable. He urged the importance 
of adopting the uniform Negotiable Instruments’ 
Law, that the state of Illinois might not be be- 
hind other states in this important step towards 
unification of the present conflicting laws. He 
pictured the present conditions of prosperity, 
which suggest a reform in our treasury system, 
and, also suggest, perhaps, a plan for a more 
flexible currency system, expanding and con- 
tracting automatically with the requirements of 
business and commerce. 

Gerald Pierce, of Chicago, spoke upon “ Pub- 
licity for Corporate Institutions.” His remarks 
dealt with voluntary publicity, or advertising, as 
a means of upbuilding and promoting the inter- 
ests of banking institutions, and not the com- 
pulsory publicity required in certain cases by law. 

Hon, Charles G. Dawes, of Chicago, made an 
interesting address, in which he urged that, as 
all financial reforms are slow, only one step 


should be taken at atime, as more can be gained 
than by taking up many questions and asking 
legislation upon them, At this time the most 
pressing necessity, he pointed out, was for an 
emergency circulation, an elastic currency. Mr. 
Dawes disapproved of the plan for an asset cur- 
rency, but advocated an emergeny circulation 
which, although an asset circulation, is not such 
a circulation as is generally understocd and 
discussed throughout the United States as asset 
currency. He said we do not want to indulge 
in any experiments in order to make our currency 
more fluid, for that has a tendency to make it 
more unsafe ; but we should stand for an emerg- 
ency asset currency, taxed so high that it is not 
only safe, but can come out at times of marked 
monetary stringency. This, Mr. Dawes said, is 
the next step in currency reform. 

George C. Harrington, of Watseka, delivered 
an interesting address upon the taxation of 
banks and methods by which assessments are 
made; and C. J. Hayden, of Atlanta, Ga, spoke 
of the South as a field where the West may 
expand. 

The officers for the ensuing year are: Presi- 
dent, Andrew Russell, of Jacksonville; vice- 
president, William George, of Aurora; secre- 
tary, F. P. Judson, of Chicago, and treasurer, 
H. C. Hamilton, of Girard. 


THE NEW YORK STATE BANKERS’ ASSOCIATION, 


The ninth annual convention of the New 
York State Bankers’ Association was held at 
the Clearing House in New York City on Octo- 
ber 9 and ro. President Bissell, of Buffalo, 


reviewed the work of the association in its nine 
years of existence and showed what had already 
been accomplished. He also pointed to evils 
still existing, naming excessive interest paid on 
deposits and the habit of collecting foreign items 
at par. He said the present bankruptcy law 
should be repealed. He pointed to the fact 
that large banks are absorbing smaller ones, 
and that time only will tell whether this will re- 
sult in the greatest good to the greatest number. 
Mr. Bissell spoke of a broader sphere of influ- 
ence for the banker in the power for good which 
he possesses in moulding and directing business 
methods of the several communities. He aiso 


pointed to the benefits which will flow from the 
organization of the Institute of Bank Clerks. 

William A. Nash, of New York, discussed 
branch banking in New York City from the 
standpoint of one who is practically engaged in 
that line of banking. He said he was not prepared 
to say whether the sphere of branch banking 
could be extended beyond a great and homoge- 
neous city; but he thought it would be prac- 
ticable to extend the system to the smaller cities 
throughout the state. 

The principal feature of the second day was 
an address by J. Sloat Fassett, who spoke on 
the economic expansion of the country. 

The officers for the ensuing year are: Stephen 
M. Griswold, Brooklyn, president; Charles H. 
Sabin, of Albany, vice-president; T. Elwood 
Carpenter, of Mount Kisco, secretary, and E. T. 
Johnson, of Glen Falls, treasurer. 
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NATIONAL BANK ORGANIZATION IN JUNE. 


The number of national banking asso- 
ciations was increased during the month 
of September by the ovganization of 38 
banks, with aggregate capital stock of 
$3,030,000, bonds being deposited thereby 
as security for circulation to the amount 
of $506.750. Fourteen of the associa— 
tions with capital of $2,425,000 were with 
individual capital stock of $50 000 or 
over, and 24 with capital of $605,000, 
banks of the class authorized by the 
amendment of March 14, 1900. 

The number of conversions of state 
into national banks during the month was 
7, of which 4 with average capital of 
$105,000 were of the smaller class and 3 
with capital of $675,000 of the larger. 
Five of the associations, of which 3 were 
organized with the minimum amount of 
capital stock, viz., $25,000, and 2 with 
$50,000 capital each, were banks organ- 
ized to succeed state or private banks, 
placed in liquidation for that purpose. 
Banks of primary organization numbered 
26, of which 9 with aggregate capital of 
$1,650,000 were of the larger class and 17 
with a total capital of $425,000 of the 
smaller class. 

From March 14, 1900, to September 30, 
1902, there were added to the system 
1,179 associations with aggregate capital 
stock of $68,564,500, of which 785 with 
capital of $20,589,500 were of the smaller 
class and 394 with total capital of $47,- 
975,000 with individual capital of $50,000 
or over. Included in the total number of 
organizations are 153 banks with capital 
of $11,365,000 which were converted from 
State institutions. There were organized 
as successors to state or private banks 
placed in liquidation for the purpose 356 
associations with total capital of $20, 510,- 


ooo, The resulting number of primary 
organizations is 670, the aggregate capital 
being $36,689, 500. 

The total number of national banking as- 
sociations organized during the existence 
of the system is 6,443, of which 4,651 were 
in operation on September 30, National 
banks to the number of 1,405 have been 
placed in voluntary liquidation and 387 in 
the charge of receivers. 

The authorized capital stock of banks 
on September 30 was $711,167,695, show- 
ing an increase in number of banks since 
March 14, 1900, of 1,034 and in capital 
stock of $94,859,600. During that period 
bonds on deposit as security for circula- 
tion increased from $244,611,570 to 
$326,052,770; circulation secured by 
bonds from $216,374,795 to $323,843,144 
or a total increase of $107,468,349. The 
amount of circulation outstanding secured 
by deposits of lawful money on account 
of insolvent and liquidating associations 
and those reducing their circulation, in- 
creased during the period from $38,027,- 
935 to $43,150,454. The total national 
bank circulation outstanding amounts to 
$366,993,598. The changes in circula- 
tion by denominations are as follows: 

Notes of the denomination of $5, which 
amounted on March 13, 1900, to $79, 310,- 
710, have been reduced to $57,947,625; 
$1o notes increased from $79,378,160 to 
$148,379,140, and $20 notes from $58,- 
770,660 to $1:10,681,400. In round num- 
bers, notes of the denomination of $50 


have been increased from $11,000,000 to 
$15,000,000, and $100 frum $24,000,000 
to $33,000,000. The reduction of the 
issue of notes of the denomination of $5 
and increase in the $1o and $20 are due 
to the restriction placed upon the issue of 
$5 notes by the act of March 14, 1g00, 





THE BANKING LAW JOURNAL 


THE IRVING NATIONAL BANK. 


The most conclusive evidence that a bank is 
making substantial progress is shown when it is 
compeiled to enlarge its facilities to meet the 
demands of its patrons. The increase in the 
business of the Irving National has made it im- 
perative to not only double its capital, but to 
enlarge its banking offices as well. 

At a meeting of the shareholders heid a short 
time since, the capital and surplus of the bank 
were increased by an addition of one million of 
dollars in cash, making the capital, surplus and 
profits about two millions of dollars. 

The bank will occupy about the rst of January, 
1903, the lower floors of the Irving Building, now 
in course of construction at the northwest corner 
of Chambers and Hudson Streets, which loca- 
tion augurs well for a large addition to its de- 
posit line. 

The Irving National has always been favor- 
ably regarded in financial and commercial cir- 
cles in New York and throughout the country, 
and has disbursed in dividends on its capital 
stock since its organization $1,900,000, dividends 
having been paid consecutively for more than 
thirty-five years. It was chartered as a state 
bank in 1851 and in 1865 it entered the national 
system. Since the younger generation of bank- 
ers have been brought into the management of 
its affairs it has in a marked way advanced its 
position among the progressive and conservative 
banking institutions of the metropolis. Perhaps 


no better illustration of this can be afforded than 
is reflected in the announcement made at the 
time of the increase of its capital stock, to the 
effect that all past due paper and doubtful ac- 
counts had been eliminated from its assets, 
which action 1s dictated by wisdom and good 
business judgment. 

An indication of the bank’s strength and 
solidity is apparent by a perusal of the list of 
representative business men who comprise its 
officers and board of directors. 

The officers are: President, Charles H. Fan- 
cher; Vice-President, Samuel S. Conover ; Vice- 
President, Charles F. Mattlage; Cashier, Ben- 
jamin F. Werner. 

The directors are: Charles F. Mattlage, of 
C. F. Mattlage & Sons; John W. Castree, Ex- 
ecutor of Castree Estate; Charles H. Fancher, 
President; William H. B. Totten, President, 
Irving Savings Institution ; Samuel B. Downes, 
of S. B. Downes & Co.; Charles Reed, Presi- 
dent, Pettit & Reed; John W. Nix, of John Nix 
& Co.; Henry Kroger, President, Henry Kroger 
& Co.; Daniel P. Morse, President, Morse & 
Rogers; William H. Barnard, Raw Silk Im- 
porter; William C Demorest, President, Realty 
Trust; William Ziegler, Capitalist; Hampden 
E. Tener, Jr., Vice-President, The American 
Cotton Co., late of Carnegie Steel Co.; Samuel 
Crooks, of Samuel Crooks & Co.; Samuel S. 
Conover, Vice-President. 





THE UNION TRUST COMPANY OF PITTSBURGH. * 


The Union Trust Company, of Pittsburgh, 
has decided upon another increase of its capital. 
Last May it was increased from $500,000 to 
$1,000,000 by the sale of 5,000 shares at $900 
above their par value of $100, and now another 
issue of 5,000 will be made, which will be sold 
at $2,000. Of the $10,000,000 thus to be raised, 
$500,000 will be added to the capital and $9,- 


500,000 to the surplus and undivided profits, 
making the former $1,500,000 and the latter 
$15,500,000. This will give the company an 
available working capital of $17,000,000. Mr. 
James H. Hyde, president Equitable Life As- 
surance Society, will be given a place on the 
Board of Directors at the annual meeting in 
January. 
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INQUIRIES AND CORRESPONDENCE. 


INQUIRIES AND CORRESPONDENCE, 


: he department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


Holder of Note as Collateral Security. 


ARCADIA, Wis., October 7, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—In the researches incident to 
preparation of the course of study on The Ne- 
gotiable Instruments’ Law now being published 
in the Banking Law Journal, did you find a case 
defining the rights of one who holds a note as 
collateral security? Is one who kolds a note as 
collateral security entitled to all the rights of a 
holder in due course? Our court passed on 
this matter several times before the Negotiable 
Instruments’ Act was passed, but never since. 
Perhaps you can refer me to some case decided 
under Negotiable Instruments’ Law in other 
states. We shall appreciate the kindness 

Yours truly, 
RICHMOND & RICHMOND. 


The supreme court of appeals in Vir- 
ginia on June 14, 1900, in the case of 
Payne v. Zell, held that under the Nego- 
tiable Instruments’ Law of Virginia, any 
person to whom a negotiable instrument 
has been pledged as collateral security 
for an antecedent indebtedness is a 
holder for value to the extent of the 
amount due to him. A brief report of the 
case is published in the Journal for Sep- 
tember, 1900, at page 687. The action 
was by Payne against Zell on a negotiable 
note made by Zell and transferred by the 
payee to Payne. ‘The defense was a fail- 
ure of consideration and that Payne was 
not a holder for value without notice, and 
the note was subject in his hands to any 
defense existing between maker and 
payee. The evidence showed that the 
note, before its maturity, was indorsed 
and delivered to Payne by the payee, who 
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was indebted to him. Whether Payne 


accepted the note as payment on account 
of, or as security for, the indebtedness, 
was not clear. 

The court held: Whether plaintiff took 
the note as part payment of or as security 
for, an existing indebtedness is immate- 
rial, as in either case he is a holder for 
value. The entire transaction has taken 
place since the passage by the legislature 
of the Negotiable Instruments’ law; and 
although it may not have been previously 
settled in this state by decision whether 
or not a pre-existing debt constituted 
value for the transfer of negotiable paper, 
that question has now been settled by the 
said statute. 

Section 25 (Virginia law) declares that, 
‘*An antecedent or pre-existing debt con- 
stitutes value, and is deemed such whether 
the instrument is payable on demand orat 
a future time.” 

Section 37 declares that, “ where the 
holder has a lien on the instrument aris- 
ing either from contract or by implication 
of Jaw, he is deemed a holder for value to 
the extent of his lien,’ so that any person 
to whom a negotiable security has been 
pledged as collateral would be a holder 
for value to the extent of the amount due 
to him. 

Plaintiff therefore became a holder of 
the note for value before it matured. 


Presentment on Saturday in Arizona. 


NEW YORK, October 8, 1902. 
Editor Banking Law Journal: 
DEAR SIR :—Kindly advise me if grace has 
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been abolished in Arizona, and if Saturday is a 
legal half holiday for presentation and protest 
of items, under the Negotiable Instruments Law 
recently enacted in that territory, and oblige, 
Respectfully yours, 
SUBSCRIBER. 


Grace has been abolished in Arizona, 
but the legislature has not made Saturday 
a legal half holiday for the presentation 
and protest of items. The maturity sec- 
tion of the Negotiable Instruments’ Law 
of Arizona differs from that of New York. 
The New York law provides: 


“Every negotiable instrument is pay- 
able at the time fixed therein without 
grace. When the day of maturity falls 
upon Sunday or a holiday, the instrument 
is payable on the next succeeding business 
day. Instruments falling due on Satur- 
day are to be presented for payment on 
the next succeeding business day, except 
that instruments payable on demand may, 
at the option of the holder, be presented 
for payment before 12 o’clock noon on 
Saturday, when that entire day is not a 
holiday.” 


The corresponding section of the Ari- 
zona law simply provides: 


“Every negotiable instrument is pay- 
able at the time fixed therein without 
grace When the day of maturity falls 
upon Sunday or a holiday, the instrument 
is payable on the next succeeding business 
day.” 


The Arizona section has no provision 
regarding presentment of instruments 
falling due on Saturday. 


The Negotiable instruments’ Law. 


ARCADIA, Wis., Sept. 29, 1902. 
Editor Banking Law Journal; 

DEAR SIK:—We are interested in a case 
arising under the Negotiable Instruments’ Law, 
in which the Washington case of McNamara v. 
Jose, published in your June number, is in point. 
In fact, it is the only case we have been able to 
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find, and we rely upon it to secure a judgment 
for us. The Wisconsin court has been very 
tender of the interest of makers of negotiable 
paper and quite blind to the rights of bona fide 
purchasers, as interpreted by other courts. The 
Negotiable Instruments’ Law has reversed the 
Wisconsin rule in the case of holders in due 
course, In briefing our case we have found it 
very difficult to determine whether the cases 
had arisen under the Negotiable Instruments’ 
Law or before its enactment, and that difficulty 
is what prompts us to write this letter and sug- 
gest that you publish in your journal, at the 
head of your course of study on the Negotiable 
Instruments’ Law, the date on which the law 
went into effect in each state. Such data will 
greatly add to the practical value of that course 
of study to such of your subscribers as are 
engaged in law practice and to such bank attor- 
neys as may have their attention directed to the 
course of study, which is a very commendable 
and lucid exposition of this law. 

The law took effect in Wisconsin, May 15, 


1899. 
Yours truly, 


RICHMOND & RICHMOND. 


The suggestion is a good one, and has 
been adopted. 


A Check Controversy 
Payment on Forgery of Payee’s Indorsement 


GALLATIN, Tenn., October 5rd, 1902. 
Editeur Banking Law Journal: 

DEAR SIR:—We hand you herewith an exact 
copy of a check (except we do not give real 
names), about which there is some difference of 
opinion, and we ask these questions to learn 
who has the proper view of the matter. The 
check follows : 


JONES LUMBER COMPANY, 


SNAKE VALLEY, Tenn., 
March 18th, 1902. 


Pay to the order of Sam. T. Staples 
_ $40.00, 


For acct. “ Ingram.” 
(Signed) Burt Barton, Manager. 
Silas Crews, Treasuter. 
To Sixth National Bank, 

Snake Valley, Tenn. 





INQUIRIES AND CORRESPONDENCE. 


The check is handed to Ingram to be deliv- 
ered to Staples, the payee, and is given to him 
by the drawers. Ingram had been acting as 
the agent of the drawers, and had been buying 
logs from Staples. Ingram on his way to Staples 
passes a country store. He needs a little money, 
and the thought takes possession of him to forge 
Staples’ name in indorsing the check, which he 
does, and then he indorses his own name, and 
presents the check to the country merchant, and 
the merchant unhesitatingly gives him the 
money. The merchant then forwards the check 
to the bank with which he does business in 
Snake Valley, and this bank presents the check 
to the Sixth National Bank, this being the pay- 
ing bank. The check was properly indorsed by 
the merchant, then by the receiving bank, and 
was paid. Some two or three months subse- 
quent, Staples discovers that the Jones Lumber 
Company has not paid for the last carload of 
logs shipped. The Jones Lumber Company 
inform Staples that they have their check, which 
was made payable to him in payment for these 
logs with his (Staples’) indorsement, Ingram’s, 
and the country merchant’s too. Staples has- 
tens to the city, and upon examination he says 
that his name was not written by him, but is a 
forgery. Ingram, after he forges Stapies’ in- 
dorsement, leaves for parts unknown, and if he 
had remained had no means with which to pay 
or redeem the check. The Jones Lumber Com- 
pany say they will not lose the check, and the 
country merchant says he will not lose it without 
a lawsuit, and the banks say they are in no way 
responsible for the forgery, and that they came 
into possession from responsible indorsers. We 
take the position that the Sixth National Bank 
can go and rightfully demand payment from the 
bank to which they paid it, and this bank holds 
that their depositor, the country merchant, is 
liable to it, and the country merchant through 
his lawyer says no one is responsibie, as the 
Jones Lumber Company gave the check to 
Ingram, their authorized agent, with his name 
inserted as indicated in the check. 

Now, the question is, upon whom will the 
loss of this check fall, in the light of any Ten- 
nessee decisions, or if no decisions in ‘Tennessee 
covering the case, then in the light of the deci- 
sions of the federal courts or any state courts, 
We would thank you for your answer in the 


first copy of your paper in which you can con- 
veniently insert it. 
Respectfully, 
CASHIER. 


A forged indorsement carries no title 
to a negotiable instrument; hence, title 
to the check and right to its amount still 
remains in Staples, the payee, and the 
merchant, who was defrauded,into cashing 
it for the forger, and who received good 
value from his bank for something which 
he did not own, must refund the money 
to his bank ; which must likewise refund 
to the bank which paid the check. In 
other words, the merchant is the loser. 

There is nothing in the claim that the 
words, ‘‘For acct. Ingram,” conferred 
any authority upon the forger to indorse 
the check, so as to transfer its title to the 
merchant. Ingram was not named as 
payee, and even did those words imply 
that the money was to be paid to Staples 
for the use and benefit of Ingram—which 
was not the fact—this would not confer 
any authority on Ingram to indorse and 
thereby pass title. 

Tennessee authority is asked for. The 
Negotiable Instruments Law of Tennes— 
see provides (section 23, Tennessee Act): 


‘“Where a signature is forged or made 
without the authority of the person whose 
signature it purports to be, it is wholly 
inoperative, and no right to retain the 
instrument, or to give a discharge there- 
for, or ‘to enforce payment thereof 
against any party thereto,, can be ac— 
quired through or undef such signa- 
ture, unless the party against whom it is 
sought to enforce such right is precluded 
from setting up the forgery or want of 
authority.” 


Under this, the merchant taking through 
a forgery, acquired no right to the instru- 


ment. But believing he was legal owner, 
he indorsed the instrument to his bank 


and received credit, and his bank indorsed 
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the instrument and received payment. 

Section 66 of the Negotiable Instru- 
ments Law of Tennessee provides that 
every indorser, who indorses without 
qualification warrants to all subsequent 
holders in due course that the instrument 
is genuine and in all respects what it pur- 
ports to be, and that he has a good title 
to it, and he is liable for breach of this 
warranty. 

Under this, the merchant is liable to 
his bank, and his bank is liable to the 
payor bank. 

The following decisions of the supreme 
court have a pertinent bearing: 

1. Jackson v. Bank, 92 Tenn. 154. A 
drummer for a Nashville firm was em- 
ployed to sell goods and collect accounts. 
He sold a bill of goods and took a check 
payable to order of his firm. He indorsed 
the payee’s name per his own, and re- 
ceived payment of the check, but failed 
to account to his firm for the money. 
The bank had to pay the money over 
again to the payee firm. The indorse 
ment was held unauthorized. The court 
said the bank must see that the check is 
paid to the payee therein named upon his 
genuine indorsement, or it is responsible. 

2. People’s Bank v. Franklin Bank, 88 
Tenn. 299. A bank cashed a check upon 
the forged indorsement of the payee and 
collected the check from the bank on 
which it was drawn, It had to pay the 
money back again. It was held that the 
holder (the bank taking the check from 
the forger) by indorsing the check war- 
ranted the genuineness of the prior in- 
dorsement. 

The merchant in the present case stands 
in the same position as did the bank 
which cashed the check for the forger in 
the last case cited. He indorsed the 
check and warranted that the payee’s in- 
dorsement was genuine and that he had 
good title; and for breach of this war- 
ranty he is responsible. 


LAW JOURNAL. 


Other cases could be cited, but it is 
unnecessary. 


Protest by Notary-Stockhoider. 
THE MERCHANTS’ AND 
PLANTERS’ BANK, 
PINE BLUFF, Ark., October 12, 1902. 
Editor Banking Law Journal: 

DEAR SIR: Referring to the article on “ The 
Competency of Bank Notaries,” page 542, in 
your August Journal, we beg to inquire whether 
the same principle will not disqualify a notary 
who is a stockholder in a bank, to act as such 
notary, in the case of protesting paper belonging 
to the bank ; that is to say, paper discounted by 
the bank. 

We presume such notary would not be dis- 
qualified in the case of paper held by the bank 
for collection, but we will ask you your opinion 
on that point also. 

Yours respectfully, 
H. H. HUNN, 
Acting Cashier. 


The same principle is not applied by 
the courts. Generally speaking, a notary 
who is a stockholder is not held disquali- 
fied from protesting paper belonging to 
his bank, or held by his bank as agent for 
collection; but, in some of the states, 
statutes have been enacted disqualifying 
the notary. As the question is of general 
interest, we have prepared and publish 
elsewhere a short article, in which the 
subject is gone into more in detail. 


Payment of Check by set off against 
Holder—Method of holding 
indorsers in Texas. 


Texas, October 13, 1902. 
Editor Banking Law Journal ; 

DEAR SIR,—1. Can a check, not made paya- 
ble to order or bearer, transferred to another 
party by the payee, be set off by the bank to 
whom payee is indebted, and if so, what recourse 
has the holder on the drawer of the check ? 





INQUIRIES AND CORRESPONDENCE. 


2. Should a draft be protested to hold the 
indorser? While this is the case under the 
Law Merchant, it seems not to be the custom. 

SUBSCRIBER. 


1. The right of a bank to set off a debt 
to it of the payee of a check, instead of 
paying him the money called for, received 
consideration in the Illinois case of Brown 
v. Leckie, 43 Ill. 497, and was denied. 
The court said the payee must be regard- 
ed as the agent of the drawer to collect 
the money of the bank, and the bank 
could not set off its claim against an 
agent. 

In the Iowa case of Percival v. Strath- 
man, 112 lowa, 747, the payee indorsed 
acheck in blank and delivered it to an- 
other to collect. That other was indebt- 
ed to the bank, and the bank, thinking he 
was owner of the check and not agent 
for collection, deducted the debt and paid 
him the balance only. ‘The payee was 


held entitled to recover the amount de- 
ducted from the bank, the court holding 


the bank had no right to set off the 
agent’s debt against the claim of the prin- 
cipal. The case is silent as to what 
would have been the right of the bank, if 
the presenting holder had been owner 
and not agent ; but according to the IIli- 
nois case, he would be regarded as agent 
of the drawer to collect the money, 
the check being regarded as a means to 
procure the money, rather than as abso- 
lute payment, of itself. 

We know of no decided case in which 
a bank has been upheld in setting off the 
debt to it of the payee or holder of a 
check, instead of paying him the money. 
In the BANKING Law JouRNAL for Octo. 
ber, 1895, we published a discussion of 
this question by a Canadian lawyer, the 
attorney for the Canadian Bankers’ Asso- 
ciation. He conceded that where the 
check belonged to another, the bank’s 
attempted set off would be futile, but 
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where the payee or holder was owner, he 
thought the bank might successfully ob- 
tain its money in this way; because if the 
bank retained the check, without paying 
the money called for, and the owner sued 
the bank for holding the money to his 
use, Or as upon an accepted check, the 
bank could set off its debt against the 
owner’s demand; or if the owner sued the 
bank for damages for conversion of his 
property, and obtained judgment, the 
bank could sue the owner upon the debt 
and set off its judgment against the other. 
He didn’t consider, however, what would 
be the result, if the payee did none of 
these things, but turned around and sued 
the drawer for dishonor of his check. 

We think the true rule is in accord with 
the Illinois decision, that the bank has no 
right of set off against the payee or holder 
of a check. The bank is not purchaser 
of checks drawn upon it; it is paying 
agent for its depositor. Its duty to him 
is to pay his checks in money, and it does 
not fulfil its duty,if it attempts to pay them 
by set off of claims against the holders, 
for in so doing, it might work serious in- 
jury to its depositor in his relations with 
those to whom the checks are given. 

Both in Illinois and Texas, the rule 
prevails that a check is an assignment of 
the amount drawn for, and makes the 
bank liable to the holder therefor after 
notice of its existence; so there is no 
more reason for holding in Texas, than 
there was in Illinois, that because the 
check makes the bank liable thereon to 
the payee or holder, it can pay it by set 
off of its claim, rather than in actual 
money. At the same time, we will not 
attempt to predict that the Texas courts 
might not take the view that the bank 
could pay its debt to the holder of the 
check, by set off, instead of money. 

If we assume the bank has a right of 
set off against the payee, then the check 
has been paid and satisfied, by set off if 
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not by money, and there would be no re- 2. Under the peculiar law of Texas 
course against the drawer by the payee, there are two methods of fixing the lia~ 
nor in case of a check like that above bility of an indorser of a negotiable in- 
submitted, not payable to orderorbearer, sStrument: (1) without protest or notice, 
by his transferee, who would take no by instituting suit against the primary 
greater right to payment than the payee debtor before the first term of the dis- 
had; but if the bank has no such right of trict or county court after the right of 
set off, and should retain the check, with- action accrues; (2) by protest and notice, 
out payment, wrongfully claiming such according to the custom of merchants, 
right, then doubtless, the drawer would We are unaware which method more 
be liable for dishonor of his check, to the largely prevails; but we should reasona- 
holder of the instrument ; and in case of _ bly infer that the method by protest and 
a non-negotiable instrument, like the one notice, being the quickest route to fixing 
above submitted, the assignee of the the absolute liability of an indorser, be- 
payee has a right of action against the fore he had a chance to fail or run away, 
drawer, but subject to defenses pursuant would be the one most generally adopted 
to the Texas statute. by the banks of the state. 


AMERICAN BANKERS’ CONVENTION AT NEW ORLEANS. 


The train that leaves New York for New Or- Presentment, Acceptance and Certification; (6) 
leans, Saturday, November 8, at 4.25 P.M., over Payment and Discharge; (7) Proceedings upon 
the Southern Railway, is composed exclusively Dishonor; (8) General Review of Negotiable 
of Pullman palace, drawing-room, vestibuled Instruments Law—Questions to members. 
sleeping cars, and is one of the most finely The first of this series was given at the new 
equipped trains in the world. The time onthis Chapter Rooms in the Scotia Building, 624 
train from New York to New Orleans is thirty- Madison Avenue, on Wednesday evening, Oct. 
nine hours, which is two hoursshorter than that 8th, and it has been arranged that the talks 
ofany other train orroad. Onthistraintherateof shall be given one each month, on the second 
one fare is made for the round trip, $27.50, from Wednesday evening. 

Washington to New Orleans. To Washington 

tickets will be sold at one and one-third fare. We are advised by Mr. R. M. Richter, Chair- 

Sleeping car reservations on this train should be man of the St. Louis Chapter of the American 

made as far in advance as possible, owing tothe Institute of Bank Clerks, that, beginning with 

considerable number of bankers who will attend their third active season, the Chapter is making 

the convention. splendid progress. Their library and reading- 
room, on which they expect to expend $1,000 

A series of eight lectures, or talks, upon the ($820 already collected,) will be the first of the 

Negotiable Instruments Law, has been mapped kind in the country, in which fact the members 
out to be given by the editor of this Journal to of the chapter take great pride. 
the members of Alexander Hamilton Chapter, —_— — 
American Institute of Bank Clerks, during the A dinner was given to the officers and di- 
coming Winter. The subject has been appor- rectors of the banks and trust companies of 
tioned as follows: (1) History and Utility of Indianapolis, by President Perrin. of the Amer- 
Negotiable Instruments; (2) Making and De- _ ican National, in honor of Hon. Leslie M. Shaw, 
livery; (3) Consideration and Negotiation; (4) Secretary of the Treasury, on October 2oth, at 
Rights of Holder and Liabilities of Parties; (5) the Columbia Club. 





EMERGENCY CIRCULATION. 


A PRACTICAL SUGGESTION AS TO EMERGENCY CIRCULAITON, 


The Law and the Experience of Germany as Affording a Precedent 
for this Country. 


By Hon. A. B. Hepburn, before the Pennsylvania Bankers’ Association. 


Germany is one of the great commer- 
cial nations of the world. The progress 
she has made and is making in securing 
the carrying trade of the world is truly 
wonderful. The rapid development of 
her manufacturing industries that supply 
cargo to her outgoing ships is no less 
remarkable. Her industrial activities 
culminated in 1900 and a period of reac- 
tion set in, attended as usual by serious 
business and banking failures. The liqui- 
dation attendant upon the hardening pro- 
cess, while securities and commodities 
were finding their proper level, neces- 
sarily subjected her banking facilities to 
the severest strain. The ease and success 
with which her currency laws enabled her 
banks to meet business wants, allay dis— 
trust and avoid a serious panic are, I 
think, worthy of your contemplation. 

The Reichsbank, the Imperial Bank of 
Germany, was grafted upon the stem of 
the Bank of Prussia in the year 1875. Its 
establishment was one of the financial 
measures made necessary by the modifi- 
cation of the German monetary system 
after the war with France. The Bank of 
Prussia was originally owned by the gov- 
ernment, which had contributed its capi- 
tal of 2,000,000 thalers, but it had grown 
to 20,000,000 thalers by the admission of 
private stockholders. The government, 
however, continued to control it. The 
German empire bought the Prussian gov- 
ernment’s interest, raised the capital to 
M. 120,000,000, and disposed of the whole 
by private subsciption, retaining, however, 
absolute control over it, which was exer- 


cised by an imperial board of directors, 
subject to the chancellor of the empire. 
By the bank act of 1875 the president and 
members of the board of directors are 
appointed by the Kaiser for life upon 
recommendation of the federal council. 
The officers of the bank, although paid by 
it, are considered government officials, 
and they are not allowed to hold shares 
in the bank. The shareholders choose 
from their own number a central commit- 
tee, which acts in an advisory and super- 
visory capacity, but receives no salary. 
At the time the bank act of 1875 was 
passed there were thirty-two banks in the 
empire which had the right of note issue. 
The general provisions of the act applied 
to them as well as to the Reichsbank. 
They were allowed to issue in the aggre- 
gate M. 135,000,000 and the Reichsbank 


. M. 250,000,000 of ‘uncovered notes” or 


“ fiduciary circulation,” or what we term 
‘*asset currency.” These notes are not 
issued against coin or bullion, nor is any 
particular asset or security pledged for 
their redemption. It was provided also 
that if any of the independent banks 
should for any reason cease to issue 
notes, their right to issue passed to the 
Reichsbank. All but five of the independ- 
ent banks have ceased to issue circula— 
tion and the uncovered issue of the 
Reichsbank has thereby been increased 
M. 63,400,000. This currency law worked 
so well and so satisfactorily during the 
recént financial troubles of Germany that 
the imperial parliament increased by law 
the amount of uncovered notes the 
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Reichsbank might issue, the maximum at 
the present time being M. 470,000,000, 
The German law is modeled upon the 
English law, commonly known as Peel’s 
Act of of 1844. The German law, like 
the English, requires that for all note 
issues above the foregoing limits the 
bank must have an equal amount of cash 
in its reserve, but it does not require 
them to hold this cash as a separate re- 
demption fund for the notes. Nor is the 
regulation an inflexible one, like the 
English act. Any bank may exceed the 
limitation of the cash reserve, in the 
amount of bank notes issued, by paying 
into the imperial treasury a tax of 5 per 
cent. on the surplus issue, provided, how- 
ever, that the Reichsbank shall at all times 
Maintain a reserve, exclusive of notes of 
other banks, equal to one-third of its notes 
in circulation. Each note-issuing bank 
is required to publish four times each 
month a report of its assets and liabilities, 
showing particularly the state of its note 
circulation and of the reserve fund. If 
the note issues are in excess of the limita- 
tions above described, the tax is imposed 
immediately, but collected at the close of 
the year. In the year 1900 the Reichs— 
bank paid to the imperial treasury M. 
2,517,853 on account of this tax. While 
the German system of note issue was mod- 
eled upon the English, it was at the same 
time modified by England’s experience 
in the crises of 1847, 1857 and 1866, when 
it was found necessary to suspend the 
bank act. To avoid the necessity of 
breaking the law on such occasions, the 
German act was made flexible and has been 
found to avert trouble in times of severe 
stringency. In respect to its flexibility, 
it is preferable to the English system, and 
certainly preferable toourown. Dunbar, 
in his ‘‘ Theory and History of Banking,” 
says: “On more than one occasion it 
seems certain that the operation of the 
elastic provision was successful in saving 


the German community from what would 
hav been a severe spasm of contraction 
under the usual administration of Peel’s 
Act.” 

For the purpose of fixing a tax on cir- 
culation, the bullion reserve against 
which notes may issue was made to in- 
clude German coin, imperial notes, notes 
of other German banks (please note this), 
gold in bars and foreign coin, the pound 
fine being reckoned as 1,392 marks. Very 
many of the provisions of their law as to 
currency are similar to our own. In the 
year 1900 the note circulation of the im- 
perial bank was in 


Marks. 

i,099,677,000 
+ 1,309,970,000 
1,090,761,000 
1,309, 865,000 
1,096,006,000 
1,343,963,000 
1,166,141,000 
1,409, 945,000 


September 
November 
December....... 


The above figures reflect the elasticity 
and flexibility which a proper currency 
system should possess. During the year 
1900, in March, the excess circulation was 
M. 238,258,000; April, M. 33,196,000; 
June, M. 158,645,000. Upon these amounts 
a 5 per cent. tax was paid, the bank 
rate of interest being 54 per cent. In 
September the excess circulation was 
M. 292,527,000 ; October, M. 138,674,000; 
November, M. 23,067,000, and Decem- 
ber, M. 355,917,000. ($84,708,246). Upon 
these amounts a tax at the rate of 5 per 
cent. was paid. The bank’s interest rate 
was also 5 per cent. The money was 
loaned at a rate of interest equal to the 
tax which the bank had to pay. In 1901 
the bank paid a 5 per cent. tax upon ex- 
cessive circulation during several months, 
while the banx’s rate of interest was 44 
per cent. and 4 percent. I mention this 
to show that the bank derived no profit 
from surplus circulation, rather a loss. It 
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realized its advantage in supplying public 
needs and averting calamity. In this we 
have illustrated the successful working of 
a currency system easily adapting itself 
to the varying needs of a great commer- 
cial nation. Now for the contrast. 

Our currency is sound beyond ques- 
tion, good beyond peradventure. The 
only flexibility it possesses is supplied 
by the product of our mines and the 
ebb and flow of gold as it goes and 
comes in settlement of international bal- 
ances. The law forbids the retirement 
of more than $3,000,000 per month 
of circulation, ostensibly to prevent a too 
sudden contraction of the currency. The 
real motive of the law at the time of its 
enactment was to prevent government 
bonds, held to secure circulation, from 
coming upon the market. If a bank does 
retire circulation, it is forbidden to in- 
crease the same for a period of six 


months; a penalty this to prevent United 
States bonds from coming upon the mar- 
ket by deterring banks from retiring cir- 


culation. 

These laws may have been justified 
when the nation was struggling for its 
life and compelled to strain every resource 
to market its securities and raise neces- 
sary funds. Now, with its bonds eagerly 
sought, commanding the highest premi- 
ums, and netting the lowest rate of in- 
terest of any government bonds ever 
issued by any nation, there is certainly 
no reason for the retention of these two 
provisions of law which serve only to add 
rigidity to our currency system. You 
will note that in Germany the notes of 
other specie- paying banks are counted as 
reserve, not so with us, and yet a national 
bank note is a higher order of obligation 
than a greenback or a United States bond. 
It has, first, the obligation of the bank to 
pay; second, is secured by a government 
bond; and third, the government is 
pledged by law to redeem it upon pres- 
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entation, having in turn a prior lien upon 
the assets of the bank for reimbursement. 

I cannot persuade myself that a bank 
note, as that term is generally understood, 
ought ever to be counted as reserve, but 
our national bank notes, secured as they 
are, are as good for reserve or for any 
other purpose as any obligation in this 
country can be. 

Unable to find a wholesome relief and 
safe conduct for business under the terms 
of the law, the banking and business pub- 
lic have sought and found relief in out- 
side instrumentalities. This relief has 
usually taken the form of Clearing House 
certificates, although in the panic of ’93 
manufacturing and other commercial en- 
terprises issued orders and due bills to 
circulate as money, and banks through- 
out the country issued cashier’s checks and 
certificates of deposit in small amounts 
for similar purposes. Clearing House 
associations issued certificates (in one in- 
stance as small as 25 cents) which were 
designed to and did circulate as money. 
All such issues were clearly subject to 
the 10 per cent. tax imposed upon all 
other ttan National bank circulation. 
The se.vice rendered to the public was 
so great and so manifest, however, that 
the Government forebore to prosecute. 
The volume of currency substitutes so 
issued has been carefully estimated at 
$30,000,000, exclusive of Clearing House 
certificates issued by the large Eastern 
cities. It is worthy of note that not one 
cent of loss resulted from their use. The 
Clearing House Association of New York, 
in 1893, issued their first certificates June 
21, their last September 6. All certifi- 
cates were finally retired November 1. 
The total amount issued was $41, 490,000, 
The maximum outstanding at any one 
time was $38,280,000. The rate of in- 
terest paid thereon by the banks to the 
Clearing House Association was 6 per 
cent. The Philadelphia Clearing House 
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Association issued $11,465,000 and the 
Baltimore Clearing House $1,475,000 in 
certificates, practically coincident with 
the New York issue as to time and simi- 
lar as to conditions. Boston issued $11,- 
695,000, the first issue bearing date of 
June 27 and the final retirement was Oc- 
tober 20, The rate of interest paid was 
7.3 per cent. The aggregate maximum 
amount of these four cities was $66, 
125,000. 

Clearing House certificates, as you well 
know, are issued by the Clearing House 
Association to its members upon the hy- 
pothecation of approved assets and secu- 
rities with a 25 per cent. margin. These 
certificates are available in the hands of 
any member bank in settling debit bal- 
ances at the Clearing House. They are 
not good in the hands of individuals and 
afford only indirect relief. They amount 
to a partial suspension Of currency pay- 
ments. These certificates have rendered 
great service to the business community 
in the past, but in my judgment, under 
changed conditions, the time has gone by 
when they may be safely availed of in 
any of our large cities. They would ma- 
terially impair our National prestige as a 
money power in the world of finance and 
depreciate our securities as a Nation. 
They would materially injure the banking 
and commercial interests of the city mak- 
ing use of the same. Any temporary re- 
lief that they might afford would be pres- 
ently more than offset by the withholding 
and diversion of remittances from corre- 
spondent banks who would send their 
funds to cities where currency payments 
were still maintained. Individuals would 
hoard rather than deposit their money. 
Our commercial welfare demands that the 
public be taught, not only our own coun- 
try, but the world at large, that their 
money is nowhere safer than in our 
banks and that it will be returned when 
called for in any form of payment which 
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may be required. Asa debtor nation in 
times past, Clearing House certificates 
were very properly and successfully used. 
As a creditor nation, actively engaged in 
the financial affairs of the world, and 
strongly contending for the markets of 
the world, in order to achieve success we 
must maintain the highest credit at al! 
times and under all circumstances. 

My suggestion is that we profit by the 
experience and copy the example of Ger. 
many, and authorize the Comptroller of 
the Currency, with the approval of the 
Secretary of the Treasury, to issue to 
banks with, say, not less than $50,000 
capital and 20 per cent. surplus, emer- 
gency circulation in an amount not ex- 
ceeding 50 per cent. of the capital stock 
—the same to be subject to a tax of 6 
per cent., 4% per cent. monthly, to be paid 
January and July as the present tax on 
circulation is now paid. The Govern- 
ment issuing the circulation would know 
the exact amount of each bank’s out- 
standing circulation in excess of bond 
security. The 6 per cent. tax would in- 
duce the retirement of such circulation 
at the earliest moment consistent with the 
public welfare—retirement to be made by 
deposit of lawful money as now provided 
by law. The Comptroller of the Curren- 
cy should have the right to withhold cir- 
culation from any bank and also the 
power to direct the retirement of emer- 
gency circulation at any time. Let the 
Government redeem this emergency cur- 
rency and have prior lien upon assets to 
secure reimbursement. as now provided 
by law. Instead of setting apart a por- 
tion of the bank’s assets, as in the case 
of Clearing House certificates, give prior 
lien upon all. The statistical history of 
the National banks for thirty-eight years 
proves conclusively that such a currency 
would be safe. The loss to the Govern- 
ment on account of such redemptions 
would be very slight, if any, and would be 
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many times covered by the 6 per cent. 
tax imposed. An annual tax of three- 
eights of 1 per cent. imposed upon out- 
standing circulation would produce a sum 
of money more than sufficient to redeem 
every note of every National bank that 
has failed since the creation of the sys- 
tem, and, too, witnout recourse to the 
Government bonds held as security. This 
would furnish a currency good in the 
hands of the public, good everywhere, 
good for any purpose. It would extend 
all the advantages heretofore derived 
from Clearing House certificates in the 
larger cities to the towns and country 
generally. Such a currency would be free 
from the criticisms applying to Clearing 
House certificates while having all the 
advantages and many more. It would 
not be a source of profit to the banks, ex- 
cept as it would safeguard values and 
protect business. Like a policy of insur- 
ance, it would afford relief in case of ca- 
lamity. It would in times of panic extend 
to the grain fields of the West, the cotton 
fields of the South, and the counting house 
of mine and factory, the relief which here- 
tofore only metropolitan centres have 
measurably received through Clearing 
House certificates. Panic means busi- 
ness paralysis. The fear of loss induces 


people to lock up their money and with- 
hold credit and stagnation naturally en- 
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sues. Let the weekly wage of our shops 
and factories be withheld, instead of go- 
ing into the savings banks and channels 
of trade, and a currency stringency is 
quickly created. The only way possible 
for relieving such a condition of affairs is 
to move the products of the country, the 
wheat, cotton, iron, steel—in fact, all 
merchandise, to the markets of the world, 
in order to realize their values, thereby 
relieving the stringency and restoring a 
normal condition of affairs. In the hands 
of the producers these commodities must 
be paid for in money. The field hand, 
the factory hand and labor generally 
must be paid in money. Actual currency 
must perform this function. We have 
had panics in the past, we will have pan- 
ics in the future, and all signs indicate 
that the next panic will be ‘‘man’s size.” 
An emergency currency such as I have 
outlined could be obtained by a very 
slight amendment of existing laws and no 
disturbance of existing banking mechan- 
ism. It is so manifestly in the interest of 
all classes and all industry that it ought 
not to be difficult to obtain such legisla- 
tion from Congress. It seems to me that 
serious consideration of this question is 
well worthy of your association, repre- 
senting as you do the banking and com- 
mercial interests of one of our greatest 
commonwealths, 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Oct. 26, 1901 and Oct. 25, 1902, respectively; to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 





Banks. 


Loans. 
190I 


Loans. 
1902 





Bank of N Y.,N.B.A.... 


Manhattan Co 
Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 
Merchants’ Exch. Nat 
Gallatin Nat 


*Seventh National............ 


American Exch. Nat 


Nat Bank of Commerce... 


National Broadway 
Mercantile National 


tNat. Bank of N. A 
Hanover National 
Irving National 
{National Citizens’ 


Corn Exchange 
Oriental 

Imp. & Traders’ Nat 
National Park 


Second National 
First National 


Chase National 
Fifth Avenue 
German Exchange 


Bank of Metropolis 
West Side Bank 


First National, Brooklyn. . 


Liberty National 


N. Y. Produce Exchange. . 


New Amsterdam Nat 
Astor National 


National Bank of U. S..... 











$ 18,992,000 | $ 


23,600,000 | 

12,781,400 | 
14,309,000 
19,226,000 
4,871,000 
117,870,800 
23,560,000 
5,340,300 
9.961 ,600 
1,103,600 
2,600,000 
943,500 





.749,500 | 


17,171,000 
20,244,000 
11,514,100 
12,648,000 


19,460,200 | 


5,084,000 | 
119,438,300 | 


23,992,100 
5,152,100 


7,985,700 


| 


1,678,000 | 
3,541,000 | 
1,212,800 | 


4.562,600 
6,363,700 
29,592,000 


71,147,200 | 


6,971,800 


13,156,900 | 


3,009, 100 
5,611,000 


2,151,300 | 


14,373,700 


46,887,700 | 


5,507,000 
5,542,700 
2,546,400 
6,043,700 
4,105,800 


23,633,000 | 
1,799,500 | 


21,858,000 
47,866,000 
1,111,700 


18,221,700 | 


9,230,000 


9.429,000 | 
78,369,600 | 


5,167,700 


2,607,000 | 


3,895,500 
3,633,800 
39,658,400 
8,756,900 
2,681,600 
3,153,700 


10,474,100 | 


7+394,500 
2,400,800 


8,078,100 | 
3,051,000 | 


11,477,000 


38,370,800 | 
4.284,000 | 
7,700,300 | 


4,269,800 


7,279,700 | 


4,188,000 
4,251,200 


Deposits. | 
1901 


Deposits. Pr. Ct of 
1902 \Inc. Dec 





$ 18,630,000 





27,416,000 
14.848, 500 
15,094,000 
21,505,100 | 
4,616,000 | 
136,061,200 
23,957,600 | 
5,697,500 | 
8,294,700 
1,289,100 
3,003,000 | 
817,700 





62,867,600 
6,297,100 | 
14,940,500 | 
3,258, 100 | 
_ 6,097,800 
2,824,000 | 
11,784,200 | 
53,729,800 
4,359,000 | 
3,924,000 | 
2,956,700 
6,633,200 
4,775,900 
26,514,000 
2,015,400 | 
21,826,000 | 
64,111,000 | 
1,372,800 
25,251,500 
13,250,000 
10,346,000 
79,671,100 
3,874,000 
3,377,000 
4.417,600 
3,350,400 
50,448,100 
9,893,400 
3,108,400 
4,461,800 
15,747,700 | 
7,623,500 
2,395,100 
7,670,500 
2,942,000 
14,604.000 | 
43,033,600 
4,847,000 | 
6,722,800 
4,351,200 | 
9,212,600 | 
4,005,000 
2,158,300 


$ 15,699,000)... . 10.3 
23,872,000)... .| 


12,704,000} . . . .| 
21,329,000). . . .| 
4,961,000 
108,177,100).... 
23,604,000)... «| 
5,470,300). --- 
5,767,200).... 
2,000,900 
3,608,000 
1,052,300 
4,371,700 
6,479,300 
23,600,000 .... 
57-349,900 | ---- 
5,890,200 -... 
13,800,100 .... 
3,660,900 aie 
5,529,900 ---. 
2,668,500 -.- - 
12,649,200 7. 
52,144,500|---- 
4,612,000 
6,185,200 
2,898,100 ---- 
6,395,800 ---- 
4,606 ,g00 jane 
26,886,000 
1,764,400 aces 
18,834,000 - - - - 
57,422,000 cece 
1,301,200 ---- 
19,942,500 ---- 
12,283,000 ---- 
10,365,000, - 
74,925,600 - - - - 
5,07 3,900 3°. 
3,025,000 eeee 
4,863,200 10. 
3,521,400 4-9 ..-. 
45,992,800 - - - - 3 
9,695,400 ---- 
3,101,700 eece 
4,651,200 
11,445,500 ceee 
7,442,700 eeee 
2,446,300 
8,822,500 
3,115,000} 5- 
13,295,000 eeee 
45.81 3,900 
4,540,000 
7.505,800 
4,147,500) eee 
8,291,500 cece 
4,005,000, ° 
3,865,700\79.1 


+ 
; wwe: 


te 


‘New OW WN: 


| 





'$878, 365,900 | $870,977,600 |$948,388,100 $882,685,300.... 





*Reorganized; capital increased. 


Ninth National. 


+Absorbed Bank of State of N, Y. 


tConsolidated with 





